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Foreword

A common strategic direction and aspiration for achieving high-quality infrastructure around the
world has been recently formulated in the G20 principles for quality infrastructure investment (Qll).
These principles require a robust approach to project preparation, fair and transparent procurement
processes, and adequate governance of project implementation to ensure efficiency, affordability and
sustainability. Ultimately, the goal is to achieve value for money and obtain the expected economic
returns from infrastructure assets. To provide high-quality infrastructure that can close chronic
infrastructure gaps, governments around the world need to rely on public-private partnerships (PPPs)
when suitable, and improve traditional public investment (TPI), which still accounts for the majority of
investments in public infrastructure.

Benchmarking Infrastructure Development 2020 is designed to encourage and support governments
in improving the quality of regulatory frameworks governing large infrastructure projects. It does so
by measuring the adoption of internationally recognized good regulatory practices oriented towards
the sound preparation, procurement and management of large infrastructure projects that are
closely aligned with the core philosophy of the G20 Qll. Recognizing the relevance of conventionally
procured projects, Benchmarking Infrastructure Development 2020 builds on the success of Procuring
Infrastructure PPPs 2018 and expands its coverage to include a pilot group of 40 economies using TPI.

Since Procuring Infrastructure PPPs 2018 was published, many economies have undertaken significant
reforms of their PPP frameworks, bringing them closer to internationally recognized good practices.
However, in many areas, the regulatory frameworks governing infrastructure projects (for both PPPs and
TPI) are still weak. This is particularly the case in low-income economies where basic infrastructure is
needed to ensure connectivity and promote sustainable and broadly shared economic growth.

A set of good regulations is just one of the ingredients necessary to create quality infrastructure for all,
but it is foundational in nature, underpins good governance, and signals to private sector developers
and operators—as well as citizens—a government's commitment to efficiency, affordability, and
sustainability of infrastructure investments. By identifying areas for improvement in existing frameworks
and showcasing examples of better alignment with good practices, this initiative hopes to show a path
forward for governments when undertaking regulatory reforms. It also hopes to encourage a more
informed and evidence-based discussion among the international development community, as well as
inspire and support further research. This is even more important as countries focus on strengthening
policies, institutions, and investments, where rebuilding better infrastructure will be a significant part of
a resilient recovery as part of stimulus response to the COVID-19 pandemic.

We would like to express a special appreciation to the Australian Government Department of Foreign
Affairs and Trade (DFAT), without whose support this report would not be possible.

Imad N. Fakhoury

Global Director
Infrastructure Finance, PPPs
& Guarantees Global Practice
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Glossary

Financial model: An analytical tool that allows the
user to assess the financial robustness of a project
by representing its expected financial performance,
including cash flows and returns. Not to be confused
with a financial proposal.

Market sounding and/or assessment: A procedure
that assesses potential interest from financiers and/
or contractors, providinginsightinto the likely level of
market interest and providing a procuring authority
with an opportunity to adjust the project scope, if
necessary, to ensure private sector participation and
to improve competition.

Material adverse government action: Any act,
inaction, or omission by a procuring or other rele-
vant authority that occurs during the term of a
public-private partnership (PPP) agreement and
that has a material adverse impact on the ability of
a private partner to comply with any of his material
obligations under the PPP agreement and/or results
in additional unexpected costs or lost profits to a
private partner.

Public assets or services: The basic assets or services
for which there is not a competitive, unregulated
market for their provision. Therefore, activities such
as cell phone licenses, real estate, and mineral
resource exploitation are excluded.

Public-private partnership (PPP): Any contractual
arrangement between a public entity or authority and
a private entity to provide a public asset or service,
in which a private party bears significant risk as well
as management and operational responsibility. For
the purposes of the survey, this definition applies
irrespective of the specific terminology used in a
particular economy or jurisdiction and includes
such modalities as concessions, build (rehabilitate)-
own-operate, build (rehabilitate)-own-transfer, build
(rehabilitate)-own-operate-transfer, and  similar
contract modalities, under which an infrastructure
asset is built (expanded, reconstructed or upgraded),
owned and operated by a private partner and
transferred or leased back to a public partner upon
expiration of the contract term.

Procuring/contracting authority: A ministry, depar-
tment, agency, or public entity responsible for ensu-
ring that the relevant asset(s) and/or service(s) is
(are) provided. It is the authority in charge of a PPP
project (including its identification, preparation,
procurement, award, and post-award management).

PPP unit: A specialized government entity or a team
of professionals within the structure of government
that is responsible for facilitation of a PPP program
in the country.

Regulatory framework: Encompasses all laws, regu-
lations, policies, binding guidelines or instructions,
standardized PPP contracts and/or bidding docu-
ments, other legal texts of general application,
judicial decisions, and administrative rulings gov-
erning or setting precedent in relation to PPPs. In
this context, the term “policies” refers to the other
government-issued documents thatare bindingto all
stakeholders and are enforced similarly to the laws
and regulations and provide detailed instructions
for the implementation of PPP projects. The term
“policies” shall not be confused with the general
government policy in relation to PPPs in the sense
of a government’s statement of intent to use PPPs
as a course of action to deliver public services. The
“regulatory framework” includes, but is not limited
to, the above-mentioned laws, regulations, policies
and the like that are dealing with PPPs (note that it
is not uncommon to see the procurement of PPPs
regulated by or incorporated into the general public
procurement framework).

Project company: A company specifically formed to
undertake a particular PPP project, also known as
a special purpose vehicle (SPV), special purpose
company (SPC) or a special purpose entity (SPE).

Traditional public investment (TPI): Any contractual
arrangement between a public entity or authority
and a private entity that provides a public asset or
service in which the resources from the government’s
budget are allocated to fund and finance the
acquisition of an asset or service to meet a public
need. Under this contracting method, a procuring
authority bears all the risks associated with the
pre-planning, acquisition, financing, and design of
a contract as opposed to sharing it with a private
party. For the sake of clarification, TPIs include
works contracts such as item rate, admeasurement,
design-bid-build (DBB), design-build (DB), build-
transfer (BT) and engineer-procure-construct (EPC)
contracts, among others.

Unsolicited proposal (USP): A proposal to undertake
a PPP project made by a private entity to a public
entity at the private party’s initiative rather than in
response to a request from the government.
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Abbreviations

ALSF  African Legal Support Facility

BAFO best and final offer
BPP  Benchmarking Public Procurement
ECG Expert Consultative Group
EIA  environmental impact assessment

EMDEs emerging markets and developing economies

EOlI  expression of interest
GIH Global Infrastructure Hub
PIM  public investment management

PPIAF  Public-Private Infrastructure Advisory Facility
PPP  public-private partnership
RFP  request for proposals
RFQ request for qualifications

SDGs Sustainable Development Goals
SIA  social impact assessment
SPC  special purpose company
SPE  special purpose entity
SPV  special purpose vehicle
TPl  traditional public investment

UNCITRAL  United Nations Commission on International Trade Law

USP  unsolicited proposal

Contract Types

BLT  build-lease-transfer

BOO build-own-operate
BOOT build-own-operate-transfer

BOT  build-own-transfer

BT  build-transfer
EPC engineer-procure-construct
DB design-build
DBB design-bid-build
ROT rehabilitate-operate-transfer

Regions
EAP  East Asia and Pacific
ECA Europe and Central Asia
LAC Latin America and the Caribbean
MENA  Middle East and North Africa
OECD  Organization for Economic Co-Operation and Development
SAR  South Asia
SSA  Sub-Saharan Africa
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Executive Summary

Appropriate and effective regulatory frameworks remain crucial for ensuring that investments in
infrastructure are done strategically and efficiently. Empirical studies show that every region of the
world faces a chronic infrastructure gap. This problem is particularly acute in low- and middle-income
economies. Since most infrastructure investment is undertaken by the public sector directly, besides
public-private partnerships (PPPs) when suitable, it is equally relevant to ensure that traditional public
investments (TPIs) in infrastructure are also efficient.

BenchmarRing Infrastructure Development 2020 assesses the regulatory quality for preparation,
procurement, and management of large infrastructure projects through both PPPs and TPIs. Building
on the success of Procuring Infrastructure PPPs 2018, BenchmarRing Infrastructure Development 2020
updates the assessment of PPP regulatory frameworks in 140 economies and expands its thematic
coverage to include a pilot assessment of 40 economies for TPl in infrastructure. By providing actionable
indicators, the 2020 edition supports evidence-based regulatory reforms to improve the enabling
environment for developing quality infrastructure projects. A new approach to measure de facto
implementation of regulatory frameworks in practice was also piloted, and preliminary results at the
aggregate level are presented throughout the report.

The report highlights the key findings resulting from the data and is organized around the
infrastructure project cycle phases for both the PPP and the pilot TPI assessment. Both the PPP and
TPl assessment cover the core phases of the infrastructure project cycle: preparation, procurement, and
contract management. For PPPs, management of unsolicited proposals (USPs) is also assessed. For TP,
the regulatory framework to manage infrastructure assets after construction is also assessed. Disclosure
of information for PPPs and procurement practices for innovation for TPIs are also discussed in the
report as cross-cutting areas of interest. With reference to a highway transport project as a guiding
example to ensure cross-comparability, the report presents the regulatory landscape at the end of June
2018 to develop infrastructure projects. Further details, methodological information and the complete
dataset is available online at the project’s website: http://bpp.worldbank.org.

Trends and highlights from the PPP data

The higher the income level of the group, the higher the performance in the assessed thematic areas.
(See Figure ES1.) Performance also varies by region. The high-income economies of the Organisation for
Economic Co-operation and Development (OECD), Europe and Central Asia (ECA), and the Latin America
and the Caribbean (LAC) regions are best performers and relatively close to each other in the core
thematic areas (preparation, procurement, and contract management). In contrast, the East Asia and
Pacific (EAP) region has the lowest average scores across thematic areas, except for preparation, where
the Middle East and North Africa (MENA) region’s scores are lower.

Regulatory frameworks have evolved since the 2018 edition of the report, but these reforms have a
different impact on the regulatory environment. Although up to 74 percent of the economies surveyed
introduced some regulatory change, only 50 economies (36 percent) introduced regulatory changes that
impacted the measured benchmarks. Even among those, some regulatory reforms had minimal impact
(as in Peru and Spain, which already had relatively mature frameworks). On the other hand, economies
such as Lebanon, Chad, and Georgia enacted new PPP laws and regulations that resulted in significant
improvements in the quality of their regulatory frameworks as measured by the survey.

Benchmarking Infrastructure Development 2020
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PPP preparation is the thematic area in which a significant share of economies reformed their
regulatory frameworks. While a step in the right direction, further reforms are needed. Adoption of
regulatory good practices continues to lag behind. Moreover, adopted reforms focused on already
widespread practices, but several internationally recognized good practices (for example market
sounding) remain rare worldwide. The introduction of more flexibility to design a procurement process
that fits each PPP project was the aspect where more economies adopted meaningful reforms. Finally,
PPP contract management did not see as large a proportion of economies introducing reforms, with only
a few economies enhancing their frameworks to better tackle circumstances that may arise during the
implementation of a PPP project, such as a need for renegotiation.

Figure ES1 | Average PPP Scores by Income Group (score 1-100, N=140)
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Source: Benchmarking Infrastructure Development 2020.
Note: USP = unsolicited proposal.

The establishment of PPP units remains a common feature of institutional frameworks for PPPs.
Eighty-four percent of the surveyed economies have established a dedicated PPP unit. In only 7 percent
of the surveyed economies, however, do PPP units assume the role of procuring authorities for PPPs,
while in 77 percent, the PPP unit has an advisory role to the PPP procuring authorities, usually line
ministries. Among those PPP units with an advisory role, however, 41 percent of them do retain the
capacity to approve PPP projects, usually by actively participating in the preparation and approval of
the PPP feasibility studies. Economies that passed reforms establishing new PPP units include the
Democratic Republic of Congo, Ethiopia, Gabon, Lebanon, Poland, and Uzbekistan.

Preparation is the thematic area with room forimprovement across all regions and income groups—but
particularly for low-income economies. Fortunately, this is also the thematic area that saw the largest
share of economies adopting reforms in the last two years. However, adopted reforms usually focused
on already widely established good practices, so room for improvement still exists. Also, the pilot results
on de facto implementation appear to indicate that during PPP preparation, implementation of some
good practices happens even when legal requirements are not in place. During preparation, sound
project appraisal is key to bringing quality projects to the market. Environmental impact assessment is
very commonly regulated as it is usually not just a PPP requirement. For more PPP-specific assessments
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(such as fiscal affordability, risk analysis, value for money, etc.) around three quarters of the economies
require them but only half of the economies have the methodologies to ensure effective and consistent
evaluation. Market sounding (in particular regarding technological alternatives and innovation) and
preparing a procurement strategy are the least commonly conducted assessments. Similarly, during
preparation itis also important to ensure that fiscal commitments arising from PPPs are fully understood
and recognized in the budget. However, while the great majority of surveyed economies provide the
Ministry of Finance with a gatekeeping role (72 percent), only around a third of them have adopted
specific provisions for budgeting, reporting, or accounting for PPPs.

High-income economies perform closer to recognized good practices in the procurement phase, but
there are still plenty of good regulatory practices not followed in low- and lower-middle-income
economies. Implementation in practice appears to lag behind (but only slightly) the legal adoption
of requirements, according to the pilot results of the de facto implementation assessment. Increased
flexibility to adapt procurement methods to each PPP project is one of the areas where more economies
have newly adopted internationally recognized good regulatory practices. Despite this, most non-high-
income economies are still relying primarily on traditional procurement methods and are not sufficiently
adopting more innovative ones, such as competitive dialogue, that could better fit the features of a
PPP. Similarly, while the adoption of more appropriate standstill periods is among the most commonly
undertaken reforms, further widespread adoption of this regulatory requirement (only present in 41
percent of the economies now) would reinforce the complaint review systems for PPPs, particularly if
accompanied by the still relatively uncommon use of independent reviewers (only present in 55 percent
of the economies currently).

Further alignment with good regulatory practices is still possible in PPP contract management for all
regions and income groups. This is also an area where de facto implementation appears to lag quite
a bit behind the adoption of regulatory requirements for most regions and income groups according
to the results of the pilot practice-based survey. Adopted areas of reform include better regulation of
circumstances that may appear during the life of the contracts (for example, force majeure) and the
need to track the progress of the construction works. Introducing a third-party approval requirement for
modification of PPP contracts has also been newly regulated in 6 percent of the economies, bringing the
total to 47 percent of the surveyed economies. This reinforces the regulation of renegotiation and helps
prevent opportunistic behavior. The establishment of thresholds for modifications above which a new
tendering process is required is another robust way of dealing with the renegotiation of PPP contracts,
butitis only adopted by 40 percent of the surveyed economies. For dispute resolution, another relevant
matter given the long-term nature and complexity of PPPs, arbitration and mediation are available in
most economies, providing an alternative avenue to the judicial system. However, the creation of specific
dispute resolution boards, which could be especially appropriate for technical discussions arising from
PPPs, remains uncommon: Only 9 percent of the surveyed economies worldwide have established such
boards, mostly concentrated in LAC and OECD-high-income economies.

Proper regulation of unsolicited proposals is required to ensure that they are pursued transparently
and for the right reasons. Sixty-one percent of the surveyed economies explicitly regulate USPs, while 2
percent of them explicitly prohibit them (including Lebanon since the introduction of the new PPP Law).
In 29 percent of the surveyed economies, USPs are not explicitly addressed by the regulatory framework
and they do not happen in practice (depending on the context, this lack of regulation appears to function
as an implicit prohibition, for example in high-income economies of the OECD, where this is common).
However, in 9 percent of the surveyed economies contributors attested that USPs happen in practice
despite not being regulated. Moreover, according to the pilot results on de facto implementation, USPs
are the thematic area where implementation in practice lags behind the most when compared with the
adopted regulations. To ensure achieving value for money with USPs, fair competitive tender procedures
should be followed. However, in 21 economies there is no express requirement to follow a competitive
procedure when accepting USPs and only 14 percent of the economies where USPs happen require a
longer period of time to prepare bids for USP-originated projects than for regular PPPs.

Benchmarking Infrastructure Development 2020
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Most economies adhere to international good practices in terms of disclosure of information to the
public in the procurement phase, but do not adopt such disclosure practices during the preparation
phase and contract management. Among the assessed economies, it is very common to publish the PPP
procurement notice and the award notice online. However, only 36 percent of economies also publish the
PPP contracts online, and even fewer (19 percent) publish amendments to them. While tender documents
are available online in half of the economies, only about a third of them also publish some of the
conducted assessments and have standardized PPP contracts. During the construction and operation of
a PPP, only 13 and 16 percent respectively of the surveyed economies publish information online.

Trends and highlights from the TPI data

As with PPPs, the TPI data generally indicate that the higher the income level of the group, the higher
the performance in the assessed thematic area. (See Figure ES2.) Among the three thematic areas that
cover the investment cycle, preparation remains the weakest. However, the scores for infrastructure
assets management after construction are even lower, particularly for low- and lower-middle-income
economies. Contract management, on the other hand, appears to be much better regulated on average
in the areas measured for TPI (77 points) than for PPP (63 points), maybe as a reflection of the difficulties
managing long-term PPP contracts.

Figure ES2 | Average TPI Scores by Income Group (score 1-100, N=40)
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Source: Benchmarking Infrastructure Development 2020.
Note: USP = unsolicited proposal.

Public procurement laws and regulations are usually the key legal instrument for TPI projects, but
its development is also significantly impacted by the broader legal framework. Most economies
rely on primary legislation complemented by secondary legislation as the main legal instrument for
public procurement. The development of TPI projects is also impacted by other laws and regulations,
in particular, those governing public finance and the budgetary process, environmental impact, and
transparency/anti-corruption related laws. Forty percent of the surveyed economies have also adopted
laws or regulations specifically governing public investment systems. Procurement frameworks generally
give a broad definition of a procuring authority and, therefore, the public entity responsible for each
sector is usually the procuring authority for TPI projects in that sector, but this varies widely.
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Regulatory practices for the planning and preparation of TPI projects should be reinforced particularly
in low-income and middle-income economies. The regulatory environment for the planning and
preparation phase of TPI projects is weaker than that for procurement and contract management in all
income groups except high-income, highlighting many areas where low- and middle-income economies
could adopt positive reforms. The results of the pilot assessment of de facto implementation show that
adopted regulatory provisions are mostly followed in this phase. Regarding regulations affecting more
directly the planning of infrastructure projects (adoption of national strategies, project prioritization,
and budgeting) basic requirements are quite widespread. For example, all surveyed economies have
national strategies for infrastructure and require budgetary allocation for projects. However more
nuanced practices/requirements are not as universally adopted: 85 percent of the surveyed economies
check for consistency of projects with overall government priorities, 78 percent do multiyear forecasting
of expenditure, and 73 percent have a project-prioritization system and spending ceilings incorporated
in the budget. Finally, only 33 percent of the surveyed economies require assessing systematically what
is the best procurement alternative for each investment project (for example, exploring the possibility
of doing a PPP) and one half of those have a methodology for determining the appropriate form
of procurement.

Regulation of procurement for TPIs is fairly consistent across income groups, but adopting additional
transparency and fairness-related practices would benefit low-income economies in particular. In
particular, low-income economies have weaker procurement systems than all other income groups. The
adoption of already widespread regulatory practices will enhance the selection of contractors in these
economies by creating a fairer and more transparent process. Similar to the planning and preparation
phase, de facto pilot results show implementation closely following the adopted regulatory framework
in the procurement phase. The cornerstone of effective competition for public infrastructure projects
is the removal of barriers for participation in public tenders. However, in some cases, governments
choose to establish formal and direct barriers to entry to foreign contractors or to establish local
content requirements. Almost a third (30 percent) of the surveyed economies have at least one form of
restriction for foreign bidders, while local content preferences are even more widespread: 60 percent of
the surveyed economies establish some form of local content requirements. While there may be good
policy reasons for some of these barriers and preferences, it is important to understand that they may
increase the cost of public investments and distort the market.

Benchmarking Infrastructure Development 2020
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Most of the areas measured in TPI contract management are adopted in the regulatory frameworks.
The regulatory frameworks of high-income, upper-middle-income and lower-middle-income economies
are relatively well aligned with internationally recognized good practices. Low-income economies have
more room for improvement as was the case for procurement. However, results from the pilot de facto
assessment indicate that this is precisely the thematic area where practice lags more behind the adopted
regulations, suggesting a potential issue with implementation that was not present for preparation and
procurement of TPI. Consistent with this, when looking at the specific area of payments by the procuring
authority, around 80 percent of the economies regulate in their frameworks three internationally
recognized good practices: linking payments with the progression of construction, requiring payments
on a specific timeline (30 days is a period set by 38 percent of the surveyed economies), and paying
interest to contractors when that set timeline is not respected. These are widespread provisions that
establish a minimum fair playing field for contractors.

The introduction in the regulatory frameworks of practices that encourage innovation is much more
widespread in high-income economies than in middle- and low-income markets. Several aspects—
including the use of justified non-price criteria for evaluation, e-procurement systems with transactional
capabilities, and allowing variants—are regulated in almost all high-income economies. Emerging
markets on the contrary lag behind even in these initial innovative practices (especially on allowing the
introduction of variants, only regulated in less than 40 percent of non-high-income economies). More
advanced practices, like requiring a market sounding for technological alternatives and innovation or
the use of competitive dialogue, while still nascent even in high-income economies (done by around
half of them) are very rare in non-high-income economies.

Economy profiles, customized queries, further methodological details and the complete dataset are
available online in the project’s revamped and interactive website: http://bpp.worldbank.org/. The
goal of this report is to highlight some key findings that arise from the analysis of the relevant data.
Given the level of detail, the findings presented in this report are necessarily limited and intended to
provide just a flavor of the type of analysis and comparisons that are possible. The interactive website
(http://bpp.worldbank.org/) has now been updated and visitors can access the full dataset, create
customized queries, or conduct personalized analysis.
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About BenchmarRing Infrastructure
Development 2020

Empirical studies show that every region of the world faces a chronic infrastructure gap. This problem
is particularly acute in the low- and middle-income economies where infrastructure “falls short of what
is needed for public health and individual welfare, environmental considerations, climate change—
let alone economic prosperity or middle-class aspirations” (Rozenberg and Fay, 2019). Moreover, as
pointed out by Fay et al. (2019) “the vast majority (87-91 percent) of low and middle-income countries’
investment in infrastructure is undertaken by the public sector” and the infrastructure gap “depends
on the countries’ goals and spending efficiency.” Besides promoting private participation in financing
and delivering infrastructure, it is critical to ensure that traditional public investments are efficient. For
this reason, both public-private partnerships (PPPs) and traditional public investments (TPIs) must be
undertaken in a fair and transparent environment that enhances competition and contributes to the
efficient provision of infrastructure. Furthermore, robust and reliable infrastructure is a key driver of
economic growth and improved standards of living' by creating networks that facilitate connectivity and
remove barriers for access to jobs, markets, information, and basic services.

Appropriate and effective regulatory frameworks and institutional capacity remain crucial for ensuring
that investments in infrastructure are done strategically and efficiently. A supportive regulatory
framework also reduces the costs and risks of carrying out individual projects. It provides the private
sector and foreign investors with a more predictable, stable, and safe environment to invest in
infrastructure, which is particularly relevant for emerging markets and developing economies (EMDEs).
To assist with the assessment of the quality of the enabling environments in different economies, the
use of data-based indicators has been recognized as useful both for shaping public awareness and
for supporting government decision-making. The simplicity, communicability, and transparency of such
data-based indicators can promote greater consistency in the decision-making process. Well-designed
indicators can be influential in attracting the attention of senior policymakers, government officials, and
the business community. Having consistent information across countries and over time is also critical to
improving the quality of policy dialogue with client economies informed by evidence-based knowledge.

Benchmarking Infrastructure Development 2020 builds on the success of Procuring Infrastructure
PPPs 2018 (https://bpp.worldbank.org/), which focused specifically on PPPs, and expands its coverage
to include a pilot of 40 economies for TPIs in infrastructure—also referred to as traditionally or
conventionally procured infrastructure projects. The initial PPP survey, inspired by the methodology of
the World Bank Group’s Doing Business report, was successfully piloted in 10 economies in 2015 with
the goal of supporting better policymaking by highlighting the alignment of PPP regulatory frameworks
with internationally recognized good practices. The initiative was expanded to 82 economies in 2017 with
the support of the Public-Private Infrastructure Advisory Facility (PPIAF) and further expanded in 2018
to cover 135 economies, with the financial and technical support of the PPIAF, the Global Infrastructure
Hub (GIH) and the African Legal Support Facility (ALSF). The current 2020 edition has received financial
support from the Australian Government Department of Foreign Affairs and Trade (DFAT).

Benchmarking Infrastructure Development 2020
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By providing actionable indicators, the Benchmarking Infrastructure Development 2020 report offers
a basis for evidence-based regulatory reforms that may improve the enabling environment for
development of quality infrastructure projects in different countries. Moreover, the initiative highlights
areas for improvement and may guide policymakers in the concerned economies throughout the
regulatory reform cycle, serving as a diagnostic tool and a benchmarking instrument against the
recognized good practices in the key aspects of a country’s legal and regulatory procurement framework.
It also helps fill the private sector’s need for high-quality information in order to become a partner in
the delivery of public infrastructure, whether through PPP or a TPl modality. Furthermore, the data may
serve the needs of the different stakeholders for information as well as for analytical and policy-making
purposes. It is hoped that this report will fuel further academic research, help governments to assess
their infrastructure governance systems, and deliver a unique information tool for the private sector
and civil society.

What Does BenchmarRing Infrastructure Development 2020
Measure?

Benchmarking Infrastructure Development 2020 assesses the quality of regulatory frameworks for
preparation, procurement, and management of large infrastructure projects. To do this, it relies on
standardized questionnaires designed to collect data for further comparison of each country’s
regulatory framework with internationally recognized good practices. As announced earlier in the
report, Benchmarking Infrastructure Development 2020 expands its thematic coverage to include the
assessment of TPI regulatory frameworks in a subset of 40 pilot economies. Consequently, the team
underwent a similar survey development process as was used for the PPP survey. Identification of
internationally recognized good practices for the development of large infrastructure projects, both
through PPP and TPl modalities, relied on research of the relevant literature (see Bibliography). The
Expert Consultative Group (ECG), which includes seasoned PPP and TPI professionals, academics, and
individuals from the private sector, was consulted at various stages. Initial consultations with key ECG
members allowed the team to produce an initial meaningful version of the new TPI survey. A wider
virtual review with all ECG members was performed to confirm the contents of the new TPI survey and
to refine the PPP survey.

Prominent sources that support the preparation of the survey include the World Bank PPP Reference
Guide, along with a broader body of literature and related assessments prepared by other international
organizations—in particular the IMF Public Investment Management Assessment (PIMA) and the OECD
Methodology for Assessing Procurement Systems (MAPS). Additionally, the surveys were to a significant
extent prepared on the basis of recommendations contained in standards developed by UNCITRAL
on public procurement and public-private partnerships. The Model Law on Public Procurement
provides procedures and principles aimed at achieving value for money and avoiding abuses in the
procurement process, together with e-procurement procedures guidelines fit for the e-government
approach. The Legislative Guide on PPPs together with the Model Legislative Provisions are the only
existing international legislative models on PPPs. They offer guidance to states and legislators looking
to establish a sound legal framework for PPPs. They were adapted in their revised version in 2019
(see Commission Report, para. 71) to incorporate the latest recommendations and good practices from
states and experts, especially improvement of project planning and preparation, transparency and PPP-
specific contract award procedures.
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Box 1 | COVID-19 Pandemic and Infrastructure Regulatory Quality

The COVID-19 pandemic has put tremendous pressure on the global economy. The delivery of
infrastructure services has been affected in the short run and is expected to be significantly
impacted in the medium and long terms, due to sharply declining revenues that subject
infrastructure assets to financial distress; delays in projects that are in the preparation and
construction phases; renegotiation of PPPs; and force majeure claims. All of these may increase
fiscal pressure on governments.

Apart from the government’s fiscal position, the capacity of institutions and the quality of regulation
will play an important role in how a country responds and adapts to this rapidly evolving situation.

Regulatory aspects that may directly affect the response to such a crisis include: adopting
international good practices on regulation of modifications and renegotiations of contracts to
avoid opportunistic behaviors; regulation of specific circumstances like force majeure clauses;
adoption of dispute resolution mechanisms, appropriately addressing grounds and consequences
of contract termination; and adoption of modern monitoring systems for tracking progress
and addressing issues in a timely manner. Moreover, properly regulating other aspects of the
infrastructure project cycle—such as planning, prioritization and budgeting; adequate social and
environmental impact assessments; and appropriate value-for-money evaluations of procurement
modality options (PPP or TPI)—will also support an efficient use of resources to foster sustainable
infrastructure during the recovery phase.

Benchmarking Infrastructure Development 2020 presents the current landscape of PPP and TPI
regulations covering the aspects mentioned above, among other things. Identifying key areas for
improvement will hopefully help future sectoral reforms to facilitate the path to recovery and
bolster the resilience of regulatory frameworks so they are better prepared to face future crises.

Thematic Coverage

Benchmarking Infrastructure Development 2020 serves as an indicator of the regulatory quality needed to
develop infrastructure projects in those sectors where the intervention of public entities is still necessary
to achieve the optimal service level. These sectors vary by country, level of economic development, and
cultural and political context. However, even within those sectors the intensity of the government’s
involvement can vary. In a PPP, the government contracts out a whole infrastructure project throughout
its lifecycle, including design, construction, and operation, to the private sector, thereby transferring a
significant portion of the associated risks. In a TPI, the government retains the responsibility for the
design, construction, and operation of infrastructure projects with the possibility of contracting certain
aspects of technical execution at each stage to the private sector without transferring the core risks.?

To capture these two alternatives in the current edition of the report, two separate surveys were
administered: (a) a PPP survey and (b) a TPI survey. While both surveys have a common structure for
assessing the preparation, procurement, and contract management phases of the project cycle, they
differ in the special modules. For the PPPs, management of unsolicited proposals (USPs) is assessed
in a special module, while for the TPIs, operation and maintenance of infrastructure assets after
construction is covered. In addition, the TPI survey expands the preparation stage by including questions
about the public investment management system and the overall planning and budgeting process for
infrastructure investments. Both surveys use common case study assumptions (a national highway
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transport project) to ensure cross-country comparability and aggregability. The differences between the
two include project size in the case study assumptions and the number of economies covered: the PPP
survey covers 140 economies while the TPI survey is a pilot for only 40 economies.

a) The PPP Survey

The 2020 PPP survey closely follows the structure of the Procuring Infrastructure PPP 2018 survey. It
maintains the same case study assumptions to support comparability over time (Box 2).

Box 2 | Case Study Assumptions for the 2020 PPP Survey

> A private partner (a project company) is a special purpose vehicle (SPV)® established by a
consortium of privately-owned firms that operate in a surveyed economy.

> A procuring authority is a national/federal authority* in a surveyed economy that is planning
to procure the design, build, finance, operation and maintenance of, for example, a [national/
federal] infrastructure project in the transportation sector (i.e,, a highway) with an estimated
investment value of US$150 million (or an equivalent in the local currency) funded with
availability payments and/or by user fees.

> For this purpose, a procuring authority initiates a public call for tenders, following a competitive
PPP procurement procedure.

The PPP survey measures key characteristics of a regulatory framework applicable to PPPs at the
different stages of a project cycle, including its preparation, procurement, and contract management
with a special module on unsolicited proposals. Background information on regulatory framework
and institutional arrangements is also included in the report for contextual purposes. Figure 1 below
describes focus areas of the survey assessment.

Figure 1| 2020 PPP Survey Thematic Areas

Regulatory Framework and Overall assessment of the regulatory and institutional framework

Institutional Arrangements for PPPs governing PPPs: existence of the specific PPP laws and regulations,
role of the PPP units and the Ministry of Finance, etc.

Preparation of PPPs Assessment of the preparatory activities taking place prior to
launching procurement of a PPP project

Procurement of PPPs Assessment of activities and requirements for the selection of a
private partner

PPP Contract Management Assessment of activities and contractual provisions that have an
impact on implementation of a PPP project after contract award

Unsolicited Proposals Assessment of the specific regulatory issues when dealing with
unsolicited proposals for PPPs
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b) The Pilot TPI survey

New to the 2020 edition, the pilot TPl survey was developed following, to the extent possible, the structure
and contents of the PPP survey. This allowed for the direct comparison of certain sections between the
PPP and TPI surveys as well as for score comparisons among the answers to common questions.

The TPI survey adapts the case study assumptions of the PPP survey to allow comparability. The total
estimated investment value was lowered to USS$50 million (Box 3) to capture TPl investments without the
support of international financial institutions®.

Box 3 | Case-Study Assumptions for the 2020 TPI Survey

> A private party (contractor) is a privately-owned company that operates in a surveyed economy.®

> A procuring authority is a national/federal authority in a surveyed economy that is planning to
procure the construction of, for example, a national/federal infrastructure project in the trans-
portation sector (i.e., a national highway) with an estimated investment value of US$50 million (or
an equivalent in the local currency) funded through the government’s annual budget allocations.

> For this purpose, a procuring authority initiates a public call for tenders, following a competitive
public procurement procedure.

The TPI survey covers the same phases of the project cycle as the PPP survey does (i.e., preparation,
procurement, and contract management) (Figure 2). However, in the preparation stage, the TPI survey
focuses more on the public investment management (PIM) system and integration of infrastructure
projects into the budgetary process. Similarly, certain important aspects of PPP projects with little to no
relevance for TPI projects are excluded. Additionally, the TPI survey analyzes management, operation,
and maintenance of infrastructure assets in a special module as a separate thematic area.

Figure 2 | 2020 TPI Survey Thematic Areas

Regulatory Framework and Overall assessment of regulatory and institutional framework

Institutional Arrangements for TPIs governing TPIs: applicable laws and regulations as well as
institutional arrangements

Preparation of TPIs Assessment of preparatory activities taking place prior to launching
procurement of a TPI contract, including an overall assessment
of the public investment management system in the country

Procurement of TPIs Assessment of the activities and requirements for the selection
of a contractor for a TPI contract

TPI Contract Management Assessment of activities and contract provisions that have an
impact on implementation of a TPI contract after contract award

Infrastructure Asset Management, Management of infrastructure assets once the construction is
Operation and Maintenance finished and assets are handed over to a public sector for
operation and maintenance
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¢) The Pilot De Facto Questions

New to the 2020 edition, pilot de facto questions were included in both the PPP and TPI surveys.
Both questionnaires include the de jure and de facto questions, which separately capture regulatory
aspects and implementation of those regulations in practice. These two types of data points allow for a
comprehensive assessment of the legal rules in place and their actual enforcement:

> The de jure data points are strictly regulatory-based and do not capture practice, unless reflected
in the legal framework. This type of data assesses compliance of regulatory frameworks with
internationally recognized good practices in terms of efficiency, transparency, and accountability.

> The de facto data points are subjective in nature and are based on opinion. They try to assess the
actual implementation of the legal requirements identifying those that are de facto respected in
practice.

Analysis and interpretation of the de facto data must be made cautiously because responses to this type
of question are difficult to measure precisely other than through some proxy measures. While an effort
was made to administer practice-based questions to as many and as broad a spectrum of stakeholders
as possible, a sample of contributors who provided their feedback is not necessarily representative of
the targeted population in each economy. Moreover, the answers involve an element of judgment and
are subjective in nature. The reported answers show the median value of all the responses received.

Geographic Coverage

The Benchmarking Infrastructure Development 2020 PPP survey includes 140 economies, consisting of the
135 economies covered in the Procuring Infrastructure PPPs 2018 report and five additional economies:
the Islamic Republic of Iran, Israel, Samoa, Uzbekistan, and Vanuatu. The geographical distribution of
the 140 economies is as follows: 30 Organisation for Economic Co-operation and Development (OECD)
high-income economies, 34 countries in the Sub-Saharan Africa (SSA) region, 17 economies in the East
Asia and Pacific (EAP) region, 22 economies in the Europe and Central Asia (ECA) region, 18 economies
in the Latin America and the Caribbean (LAC) region, 13 economies in the Middle East and North Africa
(MENA) region, and six economies in the South Asia (SAR) region (Figure 3).

The Benchmarking Infrastructure Development 2020 TPI survey includes a pilot of 40 economies, which
were selected based on the following criteria: (i) the sample is representative of the global regional
distribution; (i) within each region, all income groups must be present; and (iii) within each regional and
income group, the economies with the largest population size are selected. Certain corrections to this
decision-making process were made to avoid including economies that proved to be rather challenging
for data collection during the Procuring Infrastructure PPPs 2018 report.

The geographical distribution of the 40 economies is as follows: six OECD high-income economies, 10
economies in the SSA region, seven economies in the ECA and LAC regions each, five economies in the
EAP region, four economies in the MENA region, and one economy in the SAR (Figure 3).
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Figure 3 | Economies Covered in the Benchmarking Infrastructure Development 2020 Report
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Notes: The (*) denotes pilot economies for the traditional public investment (TPI) survey. Underlined italics indicate the new economies included in the 2020
edition for the public-private partnership (PPP) survey: Iran, Islamic Rep., Israel, Samoa, Uzbekistan, and Vanuatu.

Benchmarking Infrastructure Development 2020 uses the World Bank Group regional and income group classifications, available at http://data.worldbank.
org/about/country-and-lending-groups. Regional averages presented in figures and tables in the Benchmarking Infrastructure Development 2020 report

include economies from all income groups (low, lower-middle, upper-middle, and high-income), and the high-income OECD economies are assigned to a
“regional” classification of OECD high income.
The scope of the assessment is limited to infrastructure projects developed by procuring authorities at the national or federal level. However, in the cases
of Australia, Bosnia and Herzegovina, the United Arab Emirates, and the United States, the focus is on the sub-national level (the State of New South Wales,
the Sarajevo Canton within the Federation of Bosnia and Herzegovina, the Emirate of Dubai, and the Commonwealth of Virginia, respectively).
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How the Data Were Collected

Survey Contributors

The standardized questionnaires for the PPP and TPI surveys were distributed to approximately 20,000
contributors in the 140 and 40 economies included in the PPP and TPI survey, respectively. Data
collection, analysis, and validation spanned nine months and ended in March 2020. Once the initial
data collection was completed, a series of follow-ups via conference calls and emails was performed to
address and resolve any contradictions or discrepancies in the data provided by various contributors.
The preliminary data were finalized and then shared with the World Bank Group’s Country Management
Units (CMUs) for final validation with each economy’s respective government.

The standardized questionnaires were distributed to practitioners who have knowledge and expertise
related to PPPs and TPIs. Respondents were selected based on their experience and availability to
contribute meaningfully to each questionnaire. The report’s main contributors were law firms that have
experience advising clients on PPP and TPI transactions, public officials involved in establishing and
implementing PPP and TPI policy, chambers of commerce, consultants and academics knowledgeable in
the topics of PPPs and TPIs, and others.

The following sources were utilized to identify the appropriate pool of contributors:

> International guides, such as Chambers and Partners guides, the International Financial Law
Review (IFLR), The Legal 500, Martindale-Hubbell, HG Lawyers’ Global Directory, Who's Who Legal
directory, Lexadin, and country-specific legal directories. The guides permitted the identification of
the leading providers of legal services, including their specializations, in each economy;

> Major international law, accounting, and consulting firms that have large and well-connected global
networks through their partner groups or foreign offices;

> Members of the American Bar Association, country bar associations, chambers of commerce, and
other legal membership organizations;

> Government organizations that formulate PPP and TPI policy in each economy and undertake
individual projects, including ministries of finance, ministries of transport, PPP procuring
authorities, and PPP units; and

> Secondary resources and professional service providers recommended by World Bank staff as well
as those found through embassy websites and business chambers.

Scoring and Methodological Changes

The scoring methodology for the Benchmarking Infrastructure Development 2020 PPP data was mostly
inherited from the Procuring Infrastructure PPPs 2018 report. As in the previous edition, scores for the
PPP survey are aggregated for each thematic area: preparation, procurement, contract management,
and USPs. Only areas recognized as international good practices were scored. The current scoring
methodology allocates the same weight to all benchmarks. For the TPI survey, a scoring methodology
has been developed following the same principles. TPI scores are likewise aggregated for each thematic
area: preparation, procurement, contract management, and asset management.
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The possible scores range from 0 to 100. Economies with the highest scores, nearing 100, are considered
to have PPP or TPI frameworks that are closely aligned with international good practices in each thematic
area. On the contrary, economies with scores at the bottom (nearing 0) have considerable room for
improvement. The country tables at the end of the report contain only the scores at the thematic area
level. However, all information collected during the implementation of the PPP and the TPI surveys is
publicly available on the project’s website: http://bpp.worldbank.org.

It is important to note that scores cannot be compared across the different editions of this
initiative. There were significant changes in the scoring methodology in Benchmarking Infrastructure
Development 2020 compared with Procuring Infrastructure PPPs 2018. First, the survey instrument for
PPPs has changed between the 2018 and 2020 editions. During the refinement of the PPP survey, 63
new questions were added, 12 questions were dropped and nine were reformulated. This was mainly
done to ensure consistency with the new TPI questionnaire. Furthermore, Benchmarking Infrastructure
Development 2020 included a pilot of a de facto question for each legal question. This had significant
implications in the scoring methodology because the 2020 edition no longer considers as valid answers
to regulatory questions that are based on experience or established traditions and practice. To receive
a full point for the scored legal question there must be a valid provision in the regulatory framework
that addresses the issue. The scoring methodologies for both PPP and TPI surveys, as well as the details
of the methodological changes with respect to the 2018 edition are available on the Benchmarking
Infrastructure Development 2020 website at: https:/ /bpp.worldbank.org/en/methodology.
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Scope and Limitations of the Assessment

Understanding the scope of the data utilized in this report is important to interpreting the results. The
data have both strong and weak sides that readers should bear in mind.

Firstly, procurement of both PPPs and TPIs can be carried out at different levels of government and
sometimes along sectoral lines. While the report recognizes associated complexities, because of
the limited resources it examines only procuring authorities at either the national or federal level.
However, certain exceptions were made for some economies due to their specific constitutional and/or
administrative configuration. For both PPP and TPI surveys, Australia is represented by the regulatory
framework of the State of New South Wales. Additionally, in the PPP survey the assessment of Bosnia and
Herzegovina is based on the Sarajevo Canton; of the United Arab Emirates, on the Emirate of Dubai; and
of the United States, on the Commonwealth of Virginia. This approach was adopted to address the fact
that the federal governments in these economies have limited authority regarding PPPs in infrastructure.
This limitation, along with their particular constitutional arrangements, makes it unfeasible to evaluate
the development of PPPs at the national or federal level. Specifics of each of these four economies are
discussed in the description of corresponding regulatory frameworks available on the project website:
http:/ /bpp.worldbank.org.

Secondly, the regulatory framework to procure both PPPs and TPIs may differ across sectors. However,
it is not feasible to design a survey that covers different regulations for all possible sectors and types
of PPP and TPI projects. While most of the answers to both surveys may apply to many or all sectors,
contributors were referred to a specific case study for the transportation sector (a highway project) to
ensure cross-sectoral and cross-country comparability (refer to Box 2 for PPPs and Box 3 for TPIs).

Thirdly, Benchmarking Infrastructure Development 2020 follows the World Bank definition of PPPs’ and
applies this definition irrespective of the specific terminology used in a country or jurisdiction. It includes
such modalities as concessions, build (rehabilitate)-own-operate, build (rehabilitate)-own-transfer,
build (rehabilitate)-own-operate-transfer, and similar contract modalities under which an infrastructure
asset is built (expanded, reconstructed, or upgraded), owned, and operated by a private partner, and
transferred or leased back to a public partner upon expiration of a contract term. In the following
economies the authors detected two clearly separate regulatory regimes for concessions (sometimes
defined as user-pay arrangements) and PPPs (sometimes defined as government-pays arrangements):
Argentina, Brazil, Costa Rica, France, Mauritius, Niger, the Russian Federation, Senegal, and Togo. For
these economies, the concession regime was evaluated and scored separately, but the findings in this
report refer exclusively to the PPP regime for consistency. Information regarding concession regimes
in these economies is available on the project website: http://bpp.worldbank.org. A more detailed
discussion is presented in Box 4.

Fourthly, the Benchmarking Infrastructure Development 2020 survey (both PPPs and TPI) uses a broad
definition for the regulatory framework and includes any applicable legal texts and other binding
documents (such as policies, standardized transaction documents, and contracts), as well as judicial
decisions and administrative precedents regarding procurement of large infrastructure projects.® This
broad understanding of the regulatory framework helps prevent, to the extent possible, any bias towards
a particular legal system (civil law countries versus common law countries) or formal configuration of
the regulatory framework.

Fifthly, the pilot de facto or practice-based questions aim to capture the extent to which regulatory
frameworks in each economy are respected in practice. These types of questions represent the
contributors’ perceptions, judgments, and opinions, based on their exposure to and experience with
PPP and TPI projects in their home economies. However, for most economies the pool of contributors
that provided feedback may not always constitute a representative sample. It is important to recognize
that de facto questions are at a pilot stage and results must be interpreted with caution, bearing in mind
limitations of this type of assessment.
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It is also important to note that Benchmarking Infrastructure Development 2020 does not assess
individual PPP or TPI projects and contracts on a regular basis or treat them as a source of information.
For regulatory-based questions, the actual laws and regulations in place as of the cut-off date are used
as the main information source. For practice-based questions, opinions of the contributors are the main
information source.

Moreover, regulatory-based questions do not cover all regulatory challenges related to PPP and TPI
project cycles. In particular, they do not consider the capacity of implementing agencies as demonstrated
by staffing numbers, staff competence levels, professionalism, and experience, and macroeconomic
stability or the prevalence of corruption in each economy. Additionally, Benchmarking Infrastructure
Development 2020 does not capture all the related elements and cannot be considered a complete and
full assessment for a straightforward classification of economies based on their capacity to manage the
PPP or TPI processes.

Furthermore, the relevant legal and regulatory provisions noted in the report reflect a moment in time.
Thus, readers should note that the legal situations may have changed since then. Specifically, the cut-
off date for the Benchmarking Infrastructure Development 2020 report was June 30, 2019. Hence, any
regulatory reforms or changes in practice that occurred after that date are not taken into consideration
in this edition of the report.

Finally, the report and the data points are meant to be actionable by lawmakers and governments.
Thus, the report highlights the relevant regulatory aspects of the PPP and TPI legal frameworks in the
hope of giving the governments and parliaments of the respective economies an opportunity to have
a critical look at possible areas for improvement within their PPP and TPl procurement frameworks
and help them in formulating the direction of change that might be needed going forward. However,
given the limitations discussed, the report is not meant to be prescriptive and does not attempt to rank
economies by their capability to procure PPP or TPI projects.

Content of the Report and Website

The goal of this report is to highlight some key findings that arise from analysis of the relevant data.
Given the level of detail, the findings presented in this report are necessarily limited and intended to
provide just a flavor of the type of analysis and comparisons that are possible. The interactive website
(www.bpp.worldbank.org) has been updated, and visitors can access the full dataset, create customized
queries, or conduct personalized analysis.

Given the nascent nature of the methodology of the TPI pilot survey and its limited geographical
coverage, a direct comparison between the results of the PPP and TPI surveys is challenging. While
recognizing that in many of the common areas assessed, the same issues are equally relevant for both
PPP and TPI, at this stage the report highlights only a few aspects for each procurement alternative (PPP
and TPI) in order to provide a sense of the richness of the collected data. The report is by no means
a complete reflection of the numerous areas assessed in the survey, which are available online. In its
concluding section, a high-level aggregate comparison among the PPP and TPI results is provided as a
starting point upon which to build in future editions.
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Regulatory Frameworks and Institutional Arrangements for
PPP Projects

Benchmarking Infrastructure Development 2020 covers a wide range of economies represented by
different legal, regulatory, and institutional systems. This section provides a brief overview of the
various types of regulatory frameworks and institutional arrangements applicable to PPP projects in
those economies.

There are many ways to set up legal and institutional frameworks for PPP projects. No single approach
works best for all economies, and the correct way will depend on the administrative and legal traditions
in place as well as on the government’s goals and objectives. Hence, the current report does not score
economies based on their specific approaches to governing PPPs. Instead, this section aims to provide
contextual information by exploring various regulatory and institutional set-ups, which can then help
better understand thematic areas scored in the following sections.

Regulatory Frameworks for PPPs

Lack of clarity about project governance and decision-making procedures can be a significant source of
failures for PPP projects. A PPP-specific regulatory framework can be an effective tool that helps address
this challenge by clearly defining PPP-specific requirements. However, adoption of a PPP law in itself
does not guarantee the success of all PPP projects. Instead, such a law needs to be properly embedded
in a broader regulatory framework (particularly in public procurement laws and regulations) to avoid
legal vacuums. Consequently, not having a stand-alone law does not necessarily mean that an economy
cannot have a mature PPP market. In fact, many economies with mature PPP markets, such as Australia,
have developed successful PPP programs using the general procurement regulations complemented
by PPP-specific guidelines, without enacting a stand-alone PPP law. So long as all relevant elements
influencing the PPP process have been addressed without contradicting the existing laws, any legal set-
up can create an environment that is conducive to the successful development and implementation of
PPPs. Therefore, Benchmarking Infrastructure Development 2020 focuses on the alignment of specific
elements of the existing regulatory framework (no matter the set-up) with recognized good practices
rather than assessing whether a particular type of framework was adopted.

While economies vary widely in terms of their approaches to regulating PPPs, broadly, two types of
approaches exist: those adopting specific PPP laws, regulations, and guidelines, and those that apply
general public procurement laws, regulations, and guidelines to PPP projects. In theory, stand-alone PPP
laws and regulations are expected to be seen more commonly in the “civil law” economies, where core
legal principles are codified. However, the data show only a minor difference between common and civil
law economies in terms of adoption of PPP-specific regulations (72 percent vs. 81 percent, respectively)
(Figure 4).

Globally, for economies that adopt PPP-specific regulatory frameworks, some regional variations emerge.
Thus, the LAC and ECA regions are the champions of this trend (89 percent and 86 percent, respectively),
while the EAP region displays the lowest adoption rate of this practice among all regions (59 percent).
Interestingly, a significant share of OECD economies (35 percent) does not separately regulate PPPs but
rather governs them using the general procurement laws and regulations in place. Interestingly, this rate
has declined from 41 percent in 2018, according to the Procuring Infrastructure PPPs 2018 report. This
is possibly a result of the full transposition of the 2014 European Union (EU) Directives® into the local
legislation in some European economies, through which traditional public procurement and concession
rules were separated (see Box &4 for more details on concessions, PPPs, and other naming conventions,
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including those arising from the adoption of the 2014 EU Directives). While differentiation between
PPP (concession)-specific and public procurement rules is useful for analyzing the data, the reality
is much more nuanced. For example, Malaysia still applies a public procurement framework for PPPs
even though it has developed PPP-specific guidelines and standardized documents, as have Australia
and Jamaica. Albania and Tanzania have adopted stand-alone PPP laws but use them only to regulate
specific aspects of PPP projects while referring to public procurement laws and regulations for other
matters. On the other hand, in economies like Argentina, the PPP law expressly excludes application of
the general public procurement laws and regulations to PPP projects.

Figure &4 | PPP-Specific Frameworks and Regulatory Reforms Since June 2017, by Legal System
and Region (percent, N=140).
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Source: Benchmarking Infrastructure Development 2020.

Note: ECA = Europe and Central Asia; EAP = East Asia and Pacific; LAC = Latin America and the Caribbean; MENA = Middle East
and North Africa; PPP = public-private partnership; OECD = Organisation for Economic Co-operation and Development; SAR =
South Asia; SSA = Sub-Saharan Africa.

Regulatory frameworks for PPPs have evolved since the 2018 edition of the report. In total, 104 out of
140 economies (74 percent) introduced some changes that affected their PPP regulations. However, in
only 50 economies (36 percent) did those changes have an impact on areas analyzed as part of the
survey. The share of economies that experienced reforms is larger for civil than common law economies
(35 percent vs. 24 percent) but is quite uneven across regions (Figure 4). Thus, from June 2017 to June
2019, the lowest rate of reforms was observed in the LAC region (17 percent) while countries in the SAR
(83 percent), MENA (46 percent), and SSA (50 percent) regions displayed some of the highest rates of
reforms overall.

Importantly, these reforms had a different impact on regulatory environments. For example, Spain
adopted a new public procurement law that also governs concessions, and Peru—a new PPP law. However,
these changes generated only marginal improvements in the quality of their regulatory frameworks as
measured by Benchmarking Infrastructure Development 2020 (assuming that both countries already
had relatively mature frameworks as assessed in Procuring Infrastructure PPPs 2018). On the other
hand, there are economies where enactments of new PPP laws and regulations had a major impact.
This is the case with Lebanon, where a new PPP law was approved in September 2017, with Chad, where
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Ordinance N2 06/PR/2017 regulating PPP projects was adopted; and with Georgia, where a new PPP law
was enacted on June 4, 2018. In these three economies, adoption of new PPP regulations resulted in
significant improvements in the quality of their regulatory frameworks as measured by Benchmarking
Infrastructure Development 2020. Finally, in 87 economies (62 percent), reforms were ongoing or planned
after the survey cut-off date of June 30, 2019. In certain economies, some of these reforms led to the
adoption of a PPP-specific law later in 2019, as was the case with, for example, Panama, where the new
PPP law was enacted in September 2019. However, the impact of this introduction will only be captured
in the next edition of the report.

Box 4 | Public-Private Partnerships, Concessions, and Other Naming Conventions

As explicitly stated in the definition of PPPs, Benchmarking Infrastructure Development 2020
follows a substance-over- form principle and focuses on the material/economic features of
contracts independent of the legal terminology used in each jurisdiction. Based on the definition
of PPPs and the case study assumptions, these relevant features imply that the private party bears
significant risks and is responsible for the overall delivery and management of the infrastructure
asset (including design, construction, financing, operation, and maintenance). This is quite a
drastic difference from TPIs (where there is no bundling of different project activities under the
responsibility of the private sector, and the procuring authority retains core project risks and
management responsibility). However, within PPPs, there are different contract modalities that fall
under the definition. For example, both “user-pay” and “government-pay” PPPs (compensated with
availability payments) are included in the definition. Different naming conventions for the same
contracts seen across jurisdictions also fall under the definition of PPPs so long as key features
are present. For example, the Philippines adopted a so-called BOT (build-operate-transfer) law
instead of a PPP law. However, the BOT law does cover several other contract modalities that can
be considered PPPs (i.e., build-lease-transfer and rehabilitate-operate-transfer contracts, etc.).

The distinction between concessions and PPPs is often unclear and may create confusion.
Depending on jurisdiction, these two terms may refer to the same or different contract modalities.
For example, Chile uses the legal term “concessions” for all PPP-type arrangements. Similarly, after
adoption of the 2014 EU Procurement Directives, many EU economies made a clear distinction
between rules for public procurement and concession contracts, with two different directives
regulating each contract type. The EU definition of concessions resembles the definition of PPPs
used in BenchmarRing Infrastructure Development 2020. However, some EU economies chose to
maintain a single body of law for the different contracts and incorporated concession-related
provisions in their public procurement regulations (e.g, Spain and Italy, among others). Others
kept public procurement and concession rules separate (e.g., the United Kingdom and Denmark,
among others). Therefore, these economies, despite having substantially similar regulations for
concessions, have different legal configurations ranging from a standalone PPP/concessions law to
a single public procurement framework. The opportunity for confusion is compounded by the fact
that the EU Procurement Directives also offer the possibility of “mixed” contracts. Based on this
possibility, some economies kept in place or adopted regulations for so-called “global contracts.”
For example, in France the legal designation for PPPs (partenariat public privé) implies a lesser
level of risk transfer to the private partner (and, thus, is considered a public procurement contract,
not a concession).

In a few economies, including France, where there are two clearly separate legal regimes for PPPs
and concessions, the team assessed both. These economies include Argentina, Brazil, Costa Rica,
France, Mauritius, Niger, the Russian Federation, Senegal, and Togo. However, this does not represent
an exhaustive list of economies with two separate legal regimes for PPPs and concessions. For
simplicity, all conclusions, findings, and data analysis for such economies in the present report
build on the data for PPPs, and information on concessions is only available online.
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Institutional Arrangements

In most economies, the procuring authorities for PPP and TPI projects are the same. Only a few economies
have centralized PPP procuring authorities in PPP units. In some cases, procuring authorities vary for
PPP and TPI projects in the same sector. For example, in Colombia the National Roads Institute (INVIAS)
takes the lead as procuring authority for most TPI projects, while the National Infrastructure Agency
(ANI1) was the procuring authority for the fourth generation of highway PPPs.

Given the complexity of PPPs, having a centralized entity (PPP unit) to provide administrative and
technical support as well as to facilitate the development of PPPs is a common strategy. Creating
a PPP unit is usually considered one of the key elements of establishing a new PPP framework. For
example, in Uzbekistan, as part of the recently enacted PPP law and related regulations the Public-
Private Partnership Development Agency was established as the authorized government body in the
area of PPPs. Other economies that passed reforms establishing new PPP units include Ethiopia, Gabon,
Lebanon, Poland, and the Democratic Republic of Congo. It is important to note however, that, as with
regulatory frameworks, there is no one-size-fits-all institutional template. In fact, formation of a PPP
unitis not, in itself, a sufficient condition for the success of a PPP program. Therefore, the description of
institutional arrangements that follows aims to provide the context for the rest of the analysis. However,
Benchmarking Infrastructure Development 2020 does not score institutional set-ups and does not rank
economies based on the way they decided to organize their institutions.

A dedicated PPP unit is present in 84 percent of the surveyed economies. While the roles and functions
of PPP units vary, most of them have a common set of core tasks: PPP regulation and policy guidance (in
72 percent of economies with a PPP unit), capacity building for other government entities (73 percent),
promotion of the PPP program (71 percent), technical support in implementation of PPP projects (69
percent), and oversight of PPP implementation (62 percent). Altogether, these functions represent an
advisory role for a PPP unit in support of the actual procuring authorities (usually, the relevant line
ministries). About a third of the PPP units participate in identification and selection of PPP projects from
a pipeline; however, this task is also commonly performed by procuring authorities themselves. Finally,
post-project appraisal and audit is very seldom performed by PPP units, with less than 7 percent of the
surveyed economies having a PPP unit with this function.

Figure 5 | PPP Units’ Roles in the PPP Process (percent, N=140)
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Source: Benchmarking Infrastructure Development 2020.
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In a very few economies (7 percent) (Figure 5), the PPP unit plays a more prominent role and acts as
a main (or exclusive) procuring authority for PPP projects. This is the case, for example, in Guatemala
(where the National Agency of Alliances for the Development of Economic Infrastructure (ANADIE)
undertakes PPP procurement together with contracting entities); in Malawi (where the PPP Commission
may, either by itself or in conjunction with other contracting entities, undertake procurement); and in
Bangladesh (where the PPP Authority conducts and monitors the selection process of private partners).
While having a centralized agency responsible for the procurement of all PPP projects (such as a PPP
unit) may support efficiencies due to accumulation of PPP expertise in one place, it may also discourage
line ministries that are ultimately responsible for the delivery of infrastructure if they are asked to
engage in the contract management phase without participating in the selection process. Additionally,
in 41 percent of economies where the PPP units play an advisory role (57 economies), those units also
approve, provide an opinion, or participate in a broader approval process of PPP projects. One of the
common ways for a PPP unit to engage at this stage is by participating in the assessment and approval
of a PPP feasibility study, as is done in Benin and Kosovo.

Finally, in addition to creating PPP units, 20 percent of the surveyed economies also established project
development funds. For example, the Department of Economic Affairs within the Ministry of Finance
of India founded the India Infrastructure Project Development Fund (IIPDF) in 2013 to support the
development of bankable PPP projects.
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Thematic Areas Covered and Scored
In the BenchmarRing Infrastructure
Development 2020: PPP Survey
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Preparation of PPPs

PPP projects are typically large and complex, requiring long-term commitments from many stakeholders.
Before undertaking procurement, contracting authorities need to gauge viability of a project through
rigorous assessments to ensure that only sound and properly structured projects are selected to be
delivered as PPPs. Such assessments increase the chance of a project’s success and the sustainability
of its results as well as ensuring that the government gets the sought value for money.

The preparation phase for PPPs consists of several key stages, beginning with identification of projects
that may be suitable to be delivered as PPPs. At this stage, procuring authorities select and prioritize
potential projects that are aligned with integrated infrastructure plans and strategies and conduct a
preliminary cost-benefit analysis. It is also important to know the fiscal implications of PPP projects and
make sure that such projects are properly accounted for, reported, and reflected in the budget.

Once a potential project is identified, procuring authorities need to conduct a thorough assessment to
inform the structure of the transaction and ascertain the prospects of its successful completion. This
is usually achieved by way of feasibility studies. Such studies cover all relevant aspects as much as
possible, including a project’s financial viability, its associated risks and risk allocation scheme, potential
interest from market participants, available technology, and other relevant matters. At this stage, an
environmental impact assessment is conducted as well. At the same time, good practice recommends
making the results of such assessments public by including them in the request for proposals (RFP) or
tender document and by publishing them online.

After the structure of a PPP transaction is determined, the final stage of the preparation phase includes
development and disclosure of documentation that is required to launch a procurement process,
including preparing a draft contract. Additionally, good practice suggests that procuring authorities
develop and publish the standardized PPP contracts to ensure the transparency and consistency of the
procurement process.

A lack of well-structured PPP projects is one of the main challenges that procuring authorities face when
trying to attract private sector financing. Given that many projects are still hastily developed without
adequate financial support or technical reliability, it is important to understand, promote, and apply
recognized good practices for preparation of PPP projects, which are summarized in Box 5.
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Box 5 | Preparation of PPPs—Good Practices Scored in BenchmarRing Infrastructure Development 2020

Good practices that help ensure a well-informed decision to deliver a PPP project, and that all
necessary groundwork was done before launching include the following:

The Ministry of Finance or central budgetary authority assesses, accounts for, and signs off on
the long-term fiscal implications of a project both before launching procurement and signing
a contract.

There is a system in place to track the fiscal impact of PPPs such as inclusion of PPP projects in
the budget, accounting for and reporting on them.

The project is selected, assessed, and prioritized together with all other public investment
projects in accordance with national public investment plans and strategies.

The project is adequately justified based on the following types of assessments:

» Socio-economic analysis;
* Fiscal affordability assessment;
« Risk identification, allocation, and assessment (risk matrix);

» Comparative assessment to evaluate whether a PPP is the best option to deliver a project,
including public sector comparator or value-for-money analysis;

 Financial viability or bankability assessment;
 Procurement strategy;

» Market sounding assessment regarding potential interest for a project among market
participants;

Market sounding assessment to identify solutions and technology available as well as
opportunities for innovation;

Environmental impact assessment, including a consultation process with affected
communities; and

» Social impact assessment, including a consultation process with affected communities.

The results of the above-mentioned assessments are included in the tender documents.
The results of conducted assessments are published online.
The tender documents are published online.

The procuring authority prepares a draft PPP contract and includes it in the request for proposals
and/or tender documents.

The procuring authority has developed standardized PPP contracts and/or transaction
documents to facilitate the procurement process and to guarantee consistency.
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Out of the 19 good practices scored for the preparation phase, 10 (53 percent) are present in regulatory
frameworks of more than half of all surveyed economies (the threshold is 50 percent or more) (Figure
6). Common requirements are basic PPP assessments such as fiscal affordability (81 percent), value for
money (76 percent) and risk identification and allocation (74 percent), along with environmental (97
percent) and socio-economic analyses (73 percent). There is a large difference between the most and
the least adopted good practice (97 percent for environmental impact assessment vs. only 4 percent for
the market sounding for technology and innovations). Other areas for improvement include preparation
of a procurement strategy (24 percent), inclusion of the assessments’ results in the tender documents
and publishing them online (25 and 33 percent respectively), as well as development of standardized
PPP contracts and transaction documents (33 percent).

Since the 2018 edition of the report, the preparation phase is the one that saw the largest proportion
of countries adopting reforms. However, this was mostly the case for already widely adopted good
practices, including conducting some assessments such as a social impact assessment, which was
newly regulated in 10 percent of the surveyed economies, socio-economic analysis (6 percent), financial
assessment (6 percent), market sounding (6 percent), fiscal affordability (5 percent), and value for money
(4 percent). At the same time, rarely adopted good practices were reformed much less than the ones
with widespread adoption (for example, only 2 percent of economies have reformed the requirement to
include the results of assessments in tender documents and only 1 percent to prepare a procurement
strategy). For the market sounding, although scanning the market for private sector interest is a slowly
increasing requirement (46 percent), the assessment of available technologies and potential areas for
innovation remains a rarely adopted requirement (only 4 percent).

Preparation of PPPs



Figure 6 | Share of Economies that Adopt Good PPP Preparation Practices by Scored Areas (percent, N=140)
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The Benchmarking Infrastructure Development 2020 data reveal regional and income group variations
in the average score for the preparation phase (Figures 7 and 8). The OECD and high-income economies
are ahead of all other regions and income groups (53 and 50 points respectively). ECA (50 points), LAC
(48 points), and SAR (45 points) regions score above the global average of 44 points, while SSA (36
points), EAP (35 points), and MENA (33 points) regions score below. The SSA region also has the largest
intraregional variation, with scores ranging from 0 to 76 points. Disaggregating the data by income
level reveals that the lower the income level of a country, the lower its average score for the project
preparation phase.

Figure 7 | Global Overview of PPP Preparation Scores (score 1-100, N=140)
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Source: Benchmarking Infrastructure Development 2020.

Figure 8 | Preparation of PPPs, Score by Region and Income Group (score 1-100, N=140)
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Note: ECA = Europe and Central Asia; EAP = East Asia and Pacific; LAC = Latin America and the Caribbean; MENA = Middle East
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Benchmarking Infrastructure Development 2020 gathers a rich set of data covering various aspects
of the preparation phase. The following subsections present and discuss the main findings for the
different assessments of PPP projects and the fiscal treatment of PPPs.

Assessments of PPPs

A solid assessment of PPP projects helps identify the projects of optimal quality that have a high chance
of reaching financial close and producing the expected outcomes. The assessment process also serves
as an opportunity for the procuring authority to clearly understand the critical characteristics of the
project, which can then allow the authority to thoroughly develop the structure of the project before
designing a comprehensive PPP contract.

Benchmarking Infrastructure Development 2020 asks whether the following aspects are considered
among the required elements of a PPP in the feasibility assessment: 1) socioeconomic analysis;™
2) fiscal affordability; 3) risk identification, allocation, and assessment (risk matrix); &) assessment
to evaluate whether a PPP is the best option when compared to other procurement alternatives
(sometimes known as value-for-money assessment, although the question coverage is not limited to
this particular methodological approach); 5) financial viability or bankability; 6) procurement strategy;
7) market sounding®, divided into two components: (a) including the potential interest from contractors
and capacity in the market for the contract, and (b) specifically designed to identify the solutions and
technology available as well as the opportunities for innovation; 8) environmental impacts of a project,
including a consultation process with affected communities; and 9) social impact of a project, including
a consultation process that involves affected communities. Coverage of the social impact and the
elaboration of a procurement strategy are new to this edition.

In addition to identifying which assessments are required during the PPP preparation stage, this study
also analyzes whether surveyed economies have an established methodology for each of the mentioned
elements that can be consistently employed across different PPP projects. Having a standardized
methodology is useful not only for enhancing government transparency but also for building institutional
capacity because the methodology sets up objective criteria that are uniform, publicly available, and
easily applicable to multiple PPP proposals. A methodology may take the form of supporting materials
or methodological guidelines, including guides to the design and evaluation of investment projects.
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Figure 9 | Assessments Performed During PPP Preparation Phase (percent, N=140)
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Source: Benchmarking Infrastructure Development 2020.

Only two of the economies surveyed have a requirement to conduct all the assessments analyzed:
Peru and the United Kingdom. The latter is also the only country to provide specific methodologies for
all assessments measured by the report. It is notable that, regardless of the type of assessment, the
availability of methodologies is significantly lower than the requirement to conduct them. For most
assessments, around a third of the economies that require them have not developed a methodology to
conduct them in a consistent way.

The data compiled for this year’s report identify the environmental impact assessment as the most
commonly required one (97 percent) (Figure 9). Seventy-nine percent of the economies also require
that a consultation process with affected communities is conducted. Although not as common, the
complementary social impact assessment is also required by 73 percent of economies and 51 percent
of economies also hold a consultation with affected communities. Both assessments’ goal is to account
for externalities not fully considered as part of a more standard socioeconomic assessment of the cost
and benefits of the project. The prevalence of the environmental impact assessment is explained by
the general applicability to PPPs of broader national environmental laws that require this assessment
for any large infrastructure project regardless of the delivery mechanism. Similarly, the requirement to
conduct a social impact assessment falls in many cases under the umbrella of environmental impact
studies. For instance, in Uganda the Environmental Impact Assessment Regulations require: “Preparation
of project brief that social considerations must be conducted, which should include effects of proposal
on generation or reduction of employment in the area; social cohesion or disruption; effects on culture
and objects of cultural value, among other common requirements of social impact assessments.”” This
also explains the relatively high frequency of social impact assessment requirements; in many cases
they are part of the environmental impact assessments and regulated by the same environmental laws
and regulations.
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The second most commonly required assessment is the fiscal affordability assessment for PPPs, with 81
percent of the economies covering this aspect in their regulatory framework. Through this assessment,
the government weighs the public interest and social return against the cost of the project and measures
the long-term fiscal and budgetary impact. The fiscal affordability of PPPs appears to be receiving
increasing attention in the regulatory frameworks. In fact, since the 2018 edition, seven economies have
passed new regulations with the requirement to conduct a fiscal affordability assessment as part of
the preparation phase for PPP projects: Afghanistan, Chad, the Democratic Republic of Congo, Ethiopia,
Georgia, Guinea, and Poland.

Market sounding appears to be one of the least required assessments. The market sounding assessment
examining potential interest from contractors and capacity in the market for the project is instead
required in 46 percent of the economies surveyed. In Indonesia, details of the market sounding are part
of the Bappenas Regulation No. 4. This regulation requires the procuring authority to (1) submit a PPP
plan to the public in the framework of exploring the interest from prospective investors towards the PPP;
(2) gather responses from prospective investors to gauge their perception of a project’s feasibility, risks,
and the need for government support and/or government guarantees for a PPP project; and (3) collect
responses from national and international financial institutions and/or other institutions regarding
potential for obtaining funding with indication of the amount of the loans that can be allocated to a
PPP project. In 2018 this type of market sounding was the least commonly performed assessment when
preparing PPPs, but eight economies (Angola, Austria, Benin, Lebanon, Poland, Saudi Arabia, Spain, and
Zimbabwe) have since adopted regulations that require this assessment. For example, in Lebanon, the
new PPP law requires the study of the extent of investor interest but without having adopted a detailed
methodology for such a study. Overall, market sounding remains an area where much improvement is
needed. For the current edition, the survey also assesses whether the market sounding assessments are
specifically designed to identify opportunities for innovation. Only six economies (Finland, Italy, Peru,
Poland, Romania, and the United Kingdom) have such legal requirements. In Romania, for example,
the Procurement Law states™ that before initiating the award procedure the contracting authority may
conduct an assessment for market consultation and in the announcement of such should contain the
aspects subject to the consultation concern, without being limited to them, or potential technical or
financial solutions.

The procurement strategy is also a very uncommonly required assessment, with only 24 percent of
economies prescribing the need for such study in their regulatory framework (and only 17 percent
with detailed methodologies). This appraisal would encompass a quick assessment to plan and better
strategize the tendering process in advance, in order to be fit for the purpose. For example, in Australia,
the National PPP Guidelines Volume 1 regulates the “Procurement Options Analysis” and provides
detailed instructions on how to determine the most suitable procurement method.
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Fiscal Treatment of PPPs

Either because they are directly structured as government pays PPPs or because they require government
support to be marketable and bankable, almost all PPPs imply some type of fiscal commitment. Full
recognition and understanding of the level of public commitment that a PPP entails is not automatic:
The upfront cost of the investment is not usually borne by the government but embedded in the financial
structure, to be paid over a long period of time with availability payments from the government (in
government pays PPPs) or user fees (in user pays PPPs that ultimately can be understood as potentially
foregone revenue). While there is a wide range of potential public commitments, they can be broadly
divided into two types: (1) direct liabilities, e.g., availability payments or shadow tolls, whose values
are generally explicated in the contract; and (2) contingent liabilities, e.g., guarantees or compensation
clauses, whose occurrence, timing, and amount depend on some unforeseen future events beyond a
government’s control.

In order to ensure that fiscal commitments arising from PPPs are fully recognized, it is desirable to have
a robust public fiscal management system in place and specific provisions regarding PPPs. This also
helps mitigate any potential challenges to overall fiscal sustainability that a failed PPP could create. PPP
fiscal treatment provisions are designed to increase transparency of existing commitments and avoid
fiscally unsound deals. Economies with such provisions are expected to have more financially resilient
PPP portfolios and fewer hidden liabilities arising from PPPs, which may be particularly relevant in times
of turmoil. BenchmarRking Infrastructure Development 2020 measures a set of elements that are building
blocks to a robust fiscal framework for PPPs. In the previous section, the assessment of fiscal affordability
was discussed. Providing gatekeeping authority to the Ministry of Finance or central budgetary authority
before signing PPP contracts is another key ingredient to establishing such a robust framework. The
Ministry of Finance or central budgetary authority, being responsible for the overall fiscal sustainability
of a country, is the agency best positioned to decide if a PPP is in fact fiscally sustainable and act as a
counterbalance to spending agencies that usually take the role of procuring authorities.

An approval by the Ministry of Finance or central budgetary authority is required in 101 out of the 140
surveyed economies (72 percent). In most cases, the requirement entails an approval before embarking
on the PPP procurement process: A majority of the surveyed economies (64 percent) require such
approval. This initial PPP approval process can have an important impact on the quality of project
preparation and shape the way the financial structure of the PPP is designed. However, only 36 percent
of the surveyed economies require a second approval by the same authorities before the PPP contract is
signed. This may also be necessary to ensure that the project is still fiscally affordable after any significant
changes that may have occurred during the tendering process. Only 40 economies (less than 30 percent
of the total) require both approvals, thus giving the Ministry of Finance a more complete gatekeeping
authority. Since the previous edition of this initiative, five countries have provided gatekeeping authority
to the Ministry of Finance (Benin, Georgia, Niger, Thailand, Vietnam, and Zimbabwe). All of these changes
occurred in the context of major reforms affecting PPPs. Other economies like that of Lebanon, which
also undertook major reforms to their framework, already had such authority recognized even under the
previous much less robust framework for PPPs.

The other element of a robust framework for the fiscal treatment of PPPs is the existence of specific
provisions regarding the budgetary, reporting, and accounting treatment of PPPs. Only 17 out of the
140 surveyed economies (12 percent) have all three systems prescribed in their regulatory frameworks.
Thirty-six percent of the economies have introduced some type of regulatory provision regarding the
accounting treatment of PPPs and 37 percent have specific provisions about the budgetary treatment of
PPPs. Reporting comes in as the least regulated instrument, with only 27 percent of economies having a
legal provision concerning the matter.

Figure 10 shows an interesting correlation among the different elements discussed above. Most
economies that have adopted specific provisions for the budgetary, reporting, and accounting of PPPs
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also require the approval of the Ministry of Finance or central budgetary authority. Although the overall
numbers are still low, this implies that countries that have assigned a formal gatekeeping role for
PPPs to the Ministry of Finance are also the ones more likely to have established specific obligations
regarding budgeting, reporting, and accounting of PPPs. The larger proportion (9 percent) of economies
that do follow specific accounting standards while not having provided their Ministries of Finance with
approval authority are composed of some European Union countries that have to follow ESA accounting
standards (for example, Belgium, Denmark, Finland, the Netherlands, and Sweden).

Figure 10 | Fiscal Treatment of PPPs (percent, N=140)
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Budgetary treatment provisions take different forms, but in general they imply an express recognition
of the long-term impact of PPP liabilities, including for example a requirement to approve the full
commitment of a project at inception or setting a limit on the total liabilities from a PPP portfolio. Five
economies have introduced new PPP budgetary provisions in the context of broader regulatory reforms
for PPPs: Georgia, Niger, Peru, Tunisia, and Zimbabwe. For example, in Niger, the new PPP law requires for
government pays PPPs to fully appropriate in each budgetary year the amount of expenditure incurred
by the private partner in that year.® New reporting obligations are in place for Vietnam, Tunisia (with a
report that is also submitted for approval along with the annual budget), and India (with the adoption
of a new manual for the calculation and reporting of contingent liabilities arising from PPPs).”

Accounting refers more specifically to how PPPs are treated in the national accounts (for example,
which party assumes as a liability the debt related to the PPP on its balance sheet). OECD economies
that are members of the European Union are subject to the common European System of Accounts
(ESA), which provides for a specific treatment of PPPs (requiring the public sector to account for PPP-
related debt if it retains a substantial part of the risk in the PPP project). Other than this, less than 10
percent of the economies have adopted the International Public Sector Accounting Standards (IPSAS) as
their model for the accounting treatment of PPPs. IPSAS require a PPP to be considered as part of the
public sector balance sheet if the public sector retains control of the service provided and/or a residual
interest in the project. These economies include Chile, Peru, Israel, Sierra Leone, Switzerland, and Turkey.
Georgia, in the context of recent PPP regulatory reform, has decided to also implement IPSAS 32 as the
accounting standard for PPPs.
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Finally, Benchmarking Infrastructure Development 2020 also included an additional pilot question on
whether the Ministry of Finance, or government more broadly, discloses PPP liabilities in an online
platform or database. Only 16 economies surveyed provide this type of disclosure according to a mandate
in their regulatory framework. For example, in the Philippines, the Joint Memorandum Circular No. 2018-
01 between the Department of Budget and Managements and the PPP Center® provide the framework
for reporting PPP project spending and contingent liabilities. This provides that the PPP Center shall
improve and regularly update the database of PPP project information to include projected and actual
spending on PPPs, including contingent liabilities arising from the same, for the use of relevant agencies
and oversight bodies, and to help the government track infrastructure spending targets and fiscal risks.
This sort of mechanism helps to ensure that PPPs will be conducted in a transparent and proper manner
but is clearly still not widespread among the surveyed economies.

Preparation of PPPs



Box 6 | Pilot Practice-Based Survey—Findings for Preparation Stage

A sound PPP preparation process well defined in the regulatory framework is as critical as its
implementation to ensure well-structured PPP projects. A pilot of de facto questions was included
in BenchmarRing Infrastructure Development 2020 to capture whether the written provisions are
applied in practice.”

A comparison of the legal and practice scores (Figure B61) shows that practice scores are on
average higher than legal scores (by 11 points) and this trend is consistent across both regions
and income groups. Contrary to the procurement and contract management phases, the data show
that during the preparation phase, economies are more commonly implementing good practices
that are not required under their regulatory frameworks.

Figure B6.1 | Preparation of PPPs—Legal and Practice Scores by Region and Income Group (score
1-100, Legal N=140, Practice N=104)
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Source: Benchmarking Infrastructure Development 2020.

Note: ECA = Europe and Central Asia; EAP = East Asia and Pacific; LAC = Latin America and the Caribbean; MENA = Middle East
and North Africa; PPP = public-private partnership; OECD = Organisation for Economic Co-operation and Development; SAR =
South Asia; SSA = Sub-Saharan Africa.

In this thematic area, the introduction of legal requirements lags the actual implementation of
some of the recognized good practices. For example, some of the assessments to ensure properly
prepared projects are performed even though written regulations are not yet in place.

The general trends reflected in the legal scores are mostly followed by practice scores. High-
income countries have both the highest legal and practice scores, while low-income economies
have the lowest and similar legal and practice scores (36 and 37, respectively) indicating that they
apply regulatory frameworks as written. SSA stands out as the region with the lowest practice
scores, putting the region behind EAP and MENA. This indicates that despite having adopted more
requirements in their regulatory frameworks, the economies in this region lag those in EAP and
MENA in implementation of good practices. Environmental impact assessment is the regulatory
practice for which implementation lags furthest behind (20 points), according to the data from this
pilot assessment.
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Procurement of PPPs

Once the procuring authority has completed all preparation activities and decided to deliver an
infrastructure project as a PPP, it moves to the procurement phase to select a private sector partner.
To choose the right one, a procuring authority normally goes through a public tendering process in
accordance with either the general public procurement rules or those specifically tailored to PPPs.

Working with the right private partner is crucial for a successful PPP project. Ultimately, whether the
government achieves its target value for money depends heavily on how much the private partner can
unlock value through innovation and greater efficiency. The importance of selecting the best suited
private partner is reinforced even further given that PPPs are long-term contracts involving significant
public resources. It's crucial for a government to build a long-term trusting relationship with the private
partner, and for government employees to thoroughly evaluate the bidder's qualifications and proposals
during the procurement process.

The long-term and complex nature of PPPs, however, usually translates into longer and more complicated
tendering procedures relative to a conventional procurement. Costly and time-consuming PPP tendering
procedures may eventually deter competition by discouraging potential bidders from preparing proposals
and participating in the procurement process. This suggests that one of the essential ingredients to
ensuring a level playing field for all the potential bidders is a minimization of the transaction costs,
along with the clarity, fairness, and transparency of the procurement process. Procuring authorities
should take these critical aspects into account when launching a PPP procurement process.

The thematic coverage of the Benchmarking Infrastructure Development 2020 report encompasses a
variety of aspects spread over the course of a PPP procurement process, including bidders' access to
procurement-related information, the clarity and comprehensiveness of the procurement documents,
the qualifications of the bid-evaluation committee members, the bid-selection criteria used, the way
governments deal with the cases of sole proposals, and restrictions on negotiations during the award
phase. To assess how well each of the surveyed economies is conducting a PPP procurement process,
Benchmarking Infrastructure Development 2020 scores each economy’s procurement framework
following the recognized good practices summarized in Box 7.

Box 7 | Procurement of PPPs—Good Practices Scored in Benchmarking Infrastructure Development
2020

Good practices that help to ensure fair competition, value for money, and transparency during a
PPP procurement process include the following:

> The members of the bid evaluation committee are required to meet minimum qualifications.

> The procuring authority publishes the public procurement notice online.

> Foreign bidders have unrestricted access to participate in a PPP tender.

> The procuring authority grants at least 60 calendar days to potential bidders to submit their proposals.

> The procuring authority can choose among a range of competitive procurement methods to
select the private partner based on the method’s suitability.

> If direct (non-competitive) award is possible, there are well-defined circumstances in which the
usage of such a procurement method is justified.

> The tender documents explain in detail the procurement procedure, providing the same
information to all bidders.
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The tender documents specify the qualification requirements (or the pre-qualification
requirements when applicable).

The qualification requirements (or the pre-qualification requirements, when applicable) are
effectively regulated to ensure equal access for all qualified bidders to a PPP tendering process
without limiting competition.

Potential bidders can submit questions to clarify the public procurement notice and/or the
request for proposals (RFP) and the answers are disclosed to all potential bidders.

Potential bidders can suggest innovations to improve the tender documents or the procurement
approach, including through the submission of variant bids, value engineering, and/or
technologically neutral options.

There is a set timeframe for the procuring authority to provide answers to the bidders’ questions
or requests for clarification.

If any changes or modifications are made to the tender documents, the bid submission deadline
is extended sufficiently to allow the potential bidders to adjust their bids.

The procuring authority conducts a pre-bid conference to further inform the potential bidders,
and clarifications provided during the conference are disclosed to all potential bidders.

Bidders prepare and submit a financial model with their proposals or are asked to fill out the
pro-forma financial model prepared by the procuring authority.

The procuring authority evaluates the proposals strictly and solely in accordance with the
evaluation criteria stated in the tender documents.

Non-price criteria can be used for the bid evaluation and such criteria are justified, objective,
and quantifiable.

The procuring authority provides a cost estimate or value of a PPP contractin the tender documents.

The procuring authority follows a specific procedure to guarantee value for money if only one
proposal is submitted.

The procuring authority publishes the award notice online.

The procuring authority provides all bidders with the results of the PPP procurement process,
including the grounds for the selection of the winning proposal.

The procuring authority provides the bidders with the option of holding a debriefing meeting to
discuss why their bids were not selected.

There is a standstill (or a pause) period of at least 10 calendar days after the notice of intent to
award a contract is issued and before the contract is signed to allow unsuccessful bidders to
challenge the award decision, and this period is specified in the RFP documents or in a notice
of intent to award a contract.

Any material negotiations between the selected bidder and the procuring authority after
the award and before the signing of a PPP contract are restricted and regulated to ensure
transparency.

There is a specific complaint review mechanism for complaints related to the PPP procurement
process.

There is a set timeline during which decisions on complaints will be issued.
The decision on complaints is subject to appeal.

The original complaint or appeal is reviewed by an independent body (other than a procuring
authority or the courts).

The procuring authority publishes the signed PPP contract and its amendments online.
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From Figure 11, it follows that some of the most basic requirements for a sound procurement process are
very common, including the presence of a complaint review mechanism, inclusion of the procurement
process details in the tender documents, and evaluation of the proposals according to published
criteria. Interestingly, allowing foreign bidders to participate in PPP tenders is also rather typical. On
the other hand, some of the more advanced procurement practices are relatively rare, including the
possibility of holding a debriefing meeting, an online publication of contract amendments, and having
a specific procedure when only one bid is received. Surprisingly, allowing at least 60 calendar days for
the bidders to prepare and submit their bids is a threshold that is attained by a very limited number of
countries (18 percent).
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Figure 11| Share of Economies that Adopt Good Procurement Practices by Scored Areas (percent, N=140)
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Some important reforms were introduced between June 2017 and June 2019. The only good practices area
that experienced significant reforms is availability of different procurement methods, with 14 percent
of the surveyed economies having introduced more flexibility in their frameworks when it comes to
the private partner selection process. Additionally, a requirement to provide at least 60 days to submit
bids was adopted in 9 percent of the surveyed economies. Another notable reform, a standstill period,
was introduced by 5 percent of the surveyed economies, and in 6 percent the standstill period is now
at least 10 days, which is considered the best practice, contributing to a more effective and efficient
complaint mechanism. The only other area where more than 5 percent of economies have introduced
reforms is the regulation of questions and clarifications during the PPP procurement process; that is
now regulated by an additional 6 percent of the surveyed economies.

The Benchmarking Infrastructure Development 2020 data reveal regional and income group variations
in the average score for the PPP procurement phase (Figures 12 and 13). The OECD and high-income
economies lead in the scoring (76 and 73 points, respectively), followed by the Europe and Central Asia
(68 points), Latin America and the Caribbean (60 points), and the South Asia (59 points) regions. There is a
significant gap between the best performing region (76 points) and the worst performing one (52 points).
The East Asia and Pacific region has the lowest average score, but the greatest intraregional variance
is observed in the Sub-Saharan Africa region, with scores ranging from 5 to 82 points, slightly higher
than in the EAP region, where the minimum and the maximum scores are 8 and 80 points respectively.
When disaggregated by income level, the data reveal the following trend: The lower the income level of
a country, the lower are its scores for the PPP procurement phase.

Figure 12 | Global Overview of PPP Procurement Scores (score 1-100, N=140)
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Figure 13 | PPP Procurement, Score by Region and Income Group (score 1-100, N=140)
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Note: ECA = Europe and Central Asia; EAP = East Asia and Pacific; LAC = Latin America and the Caribbean; MENA = Middle East
and North Africa; PPP = public-private partnership; OECD = Organisation for Economic Co-operation and Development; SAR =
South Asia; SSA = Sub-Saharan Africa.

The analysis that follows focuses on two parts of the PPP procurement phase: first, the method to select
a private partner by assessing, in particular, the availability of alternative competitive methods but also
addressing the possibility of using direct (non-competitive) negotiations; and, second, the existence of
a complaints review mechanism.

PPP Procurement Methods

One of the most important steps in managing a PPP transaction is defining its procurement strategy.
The main goal of a procurement strategy is to define the optimal procedure to select the best solution
for a project (from a technical and a value for money perspective) and the most competent private
partner to implement that solution. This typically requires a fair, competitive, transparent, and efficient
procurement process. However, the best procurement strategy to achieve these objectives may
depend on the context. This means that the best procurement method will depend on the country
context, the nature and capacity of the government institutions involved, and the characteristics of a
particular project.?

Regulations may limit the availability of certain PPP procurement methods. In some economies, the
existing laws and regulations prescribe a specific process (procurement method) to be followed to
procure all PPP projects; in others, there is more flexibility, depending on the type of project. Although
having a prescriptive regulatory framework in relation to the available procurement methods may
improve the transparency of the procurement process overall, there are significant advantages to
retaining flexibility to adapt procurement processes to the needs of a particular project.?!
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Benchmarking Infrastructure Development 2020 collects data regarding the availability of the two most
common procurement methods (open and restricted tendering, the latter referring to a bidding process
with a pre-qualification stage) and the three more advanced/innovative ones: a multi-stage tendering,
a competitive dialogue, and the best and final offer (BAFO) process. The survey includes a residual
category to capture other interesting non-standard methods in the surveyed economies. Additionally,
the survey inquires whether these methods are available or are required to be used as a default in each
economy. It is important to note that the names of the different methods, their exact features, and the
limits among them vary by jurisdiction, and what follows is just a stylized discussion.

Open tendering is open to all interested bidders, and the most economically advantageous bid wins
without holding any contract negotiations. While such a method is presumed to foster an effective
competition and value for money, there are arguments to the contrary in the case of PPPs since
open tendering is very procedure oriented and is primarily designed for procurement of simple or
standardized goods, works, and services. Restricted tendering (also known as open tendering with pre-
qualification) is a competitive procurement method with a pre-qualification stage, during which the
technical, legal, financial, and other capacities of potential bidders are assessed. Thus, compared to
the open procedure, competition is somewhat limited in a restricted tendering. However, by limiting the
number of bidders for which proposals would actually be evaluated, the danger of low-quality bids is
significantly decreased. Moreover, uncertainty regarding the amount of time required to evaluate each
bid also diminishes.??

Acommon example of a multi-stage procurement method is a two-stage tendering, which may or may not
be preceded by a pre-qualification stage or include negotiations. In a two-stage tendering, the technical
and financial proposals are submitted separately, one before the other, rather than simultaneously. If
negotiations are envisaged as part of this procedure, bidders may also be able to assist the procuring
authority in defining the technical requirements and the scope of work for a project. A competitive
dialogue procedure is commonly used to procure particularly large or complex projects, including
implementation of major integrated transport infrastructure projects or projects involving complex and
structured financing; it is also used in cases where procuring authorities are unable to define the means
of satisfying their needs or of assessing what the market can offer in terms of technical, financial, or
legal solutions.” In a competitive dialogue procedure, pre-qualified bidders are invited to participate
in a dialogue to define the means best suited to satisfying the contracting authority’s needs. After a
dialogue is concluded, bidders submit their final bids based on the solution(s) specified during the
dialogue and the winning bid is usually determined on the basis of the best price-quality ratio.** The
best and final offer process is usually seen as a tool or an option within a larger procurement process to
allow bidders to amend or modify their proposals after a round of negotiations or clarification sessions
with a procuring authority. The BAFO process may also be helpful when there are two or more preferred
bids that are almost identical, and it is impossible to determine a winner.

In the surveyed economies, open and restricted tendering remain the two most common methods
reflected in the procurement-related regulations, with the restricted method being the most prevalent.
More than 90 percent of all surveyed economies make restricted tendering available (64 percent) or
prescribe it as a default method (29 percent). The popularity of the restricted procedure is expected,
given the complexity of most PPP arrangements, which makes appropriate the use of a pre-qualification
step. At the same time, more than two thirds (72 percent) of the surveyed economies either make
an open tendering available (51 percent) or prescribe it as a default method (21 percent). Advanced
procurement methods are not as widespread overall, with penetration rates below 50 percent in the
economies in question. Among such methods, the most popular one is the competitive dialogue, which
is seen in the 45 percent of the surveyed economies.

Restricted tendering is a default method mostly in countries in the bottom income group, in which
economies overwhelmingly require a pre-qualification step (61 percent of all the surveyed low-income
economies have such a requirement). This tendency might indicate that the issue of insufficiently
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qualified bidders is a serious concern in the less developed economies and a requirement to have a pre-
qualification stage there acts as an important backstopping mechanism against further low-quality bids.

Open tendering is more commonly used as a default method in the middle-income economies (both
upper and lower-income groups), in which almost a third (33 percent in the lower-middle and 29 percent
in the upper-middle-income groups) of all surveyed economies in each income group prescribe it. While
requiring the use of an open tendering by default may or may not be justified in these economies
(potentially, for reasons of capacity limitations of procuring authorities), good practice suggests that
allowing procuring authorities a choice of procurement methods, depending on the needs of a specific
project, would be preferred.

The more advanced procurement methods (a multi-stage tendering, a competitive dialogue, and a BAFO)
are predictably common in the OECD and high-income economies, where the penetration rate for some of
these methods reaches 90 percent (OECD) and 78 percent (high income) of the total surveyed economies
in the region and income group. A surprising finding is that a multi-stage procurement method is also
common in the low-income group (65 percent of the economies surveyed in the income group), mostly
in the countries of the SSA region, with a 59 percent penetration rate. This is in contrast with the OECD-
high-income economies, where competitive dialogue is the most popular option.

From Figure 14, it follows that the lower the income level of a country, the more likely it is to prescribe a
certain procurement method to be used as a default rather than making it available or, in other words,
the more prescriptive is its regulatory framework.

Figure 14 | PPP Competitive Procurement Methods Globally and by Income Group, Available vs. Default
(percent, N=140)

100% 100%

95%
90%
85%
80%
75%
70%
65%
60%
55%
50%
45%
40%
35%
30%
25%
20%
15%
10%

5%

0%

Default

= e
o =
=2 &=
-
> SN
<E<>t

Available
Available
Available
Available

Available
Available

Available

Available
Available

Available

Available

Available

Global High income Upper middle Lower middle Low income
income income
Hl Restricted WM Open tendering Competitive dialogue Ml Multi-stage BAFO
tendering

Source: Benchmarking Infrastructure Development 2020.

Benchmarking Infrastructure Development 2020

51



52

Some economies introduced reforms between June 2017 and June 2019. For certain economies, such
changes meant greater flexibility as more and, in some cases, more advanced procurement methods
became available for PPP projects. This was the case, for example, in Zambia, where adoption of an
amendment to the existing PPP Act made a competitive dialogue method and a BAFO option available.
Peru and Ethiopia also permitted the use of a competitive dialogue method after their regulatory
reforms were enacted. In other economies, reforms were more restrictive in nature, as was the case, for
example, in Niger, where a newly adopted PPP law now requires a default two-stage bidding process
preceded by a pre-qualification stage to procure all PPP projects.

Box 8 | Direct Negotiations—Non-Competitive but Justified?

A competitive selection process is the recommended route to procure PPP contracts. Its key
advantages are transparency and the use of competition to choose the best proposal and thus it
is most likely to result in value for money. An alternative to a competitive process is to negotiate
directly with a private firm. There can be good reasons to do this, but they are relatively few,
including: small projects with known costs; when there is no competitive interest in a project
(for example, small changes in the scope of an existing project); when a previously conducted
competitive process failed to attract enough interest; and when a procurement object comprises
a state or a military secret, involves serving the first political figures in a country, or is needed in
cases of emergencies and natural disasters.

Whenever a government allows for direct negotiations to be used under specific circumstances,
these circumstances and their associated criteria must be clearly established in the regulatory
framework. Direct negotiations must only be pursued once the suitable safeguards for value for
money, transparency,accountability,and publicinteresthave been established and operationalized.”

More than two thirds (69 percent) of all surveyed economies allow or envisage direct negotiations
in their regulatory frameworks (96 economies). The majority (93 out of 96) also specify the
circumstances in which this method can be used. The only three economies where its use is
discretionary are Cameroon, Thailand, and Zimbabwe. Leaving the use of direct negotiations to
the discretion of a procuring authority may set a dangerous precedent (especially if used often)
and give market participants the impression that the whole process is non-transparent and is
done behind closed doors, with unclear procedures, at potentially above-market prices, which may
further deter capable and qualified private-sector players from the market in general.

Among the economies that do not allow or envisage direct negotiations in their procurement
regulations, two regions stand out: SAR and LAC. The majority of the total surveyed economies in
the SAR (67 percent) and LAC (61 percent) regions do not allow direct negotiations in their public
procurement systems, including for the procurement of PPP projects.

Procurement Complaints Review Mechanism

The main objective of a procurement complaint review system is to enforce the practical application
of procurement regulations by ensuring that violations and mistakes during the procurement process
can be corrected. A well-functioning procurement review and remedies system is in the interest of all
stakeholders—private sector players, contracting authorities, and the general public.? Effective remedies
for challenging procurement decisions are essential to build bidders’ confidence in the integrity and
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fairness of the overall procurement system. Key aspects of an effective recourse system are timely access,
an independent review, efficient and timely resolution of the complaints, and adequate remedies.?”

Given the relevance of this aspect, Benchmarking Infrastructure Development 2020 looks for the
existence of a complaints review mechanism that applies to PPPs. It also assesses the legal timeline for
issuing a decision, a possibility of an appeal, and whether an independent body other than the courts
is involved in the review.

The data collected indicate that 97 percent of all surveyed economies provide for a complaints review
mechanism, except for Cambodia, Eritrea, Mauritius, Thailand, and Togo. Complaints review mechanisms
are structured in different ways. Usually, the review and remedies system is made up of one or several
elements, including the possibility for an aggrieved bidder to complain to a procuring authority or to
an independent administrative body, such as a specialized public procurement review office (board)
or an ombudsman; or to resort to the court system. There is no single recognized best practice for a
complaints review system that would fit all economies. However, some favor a specialized review body
that focuses only on procurement cases—compared to, for instance, the courts—for reasons of speed,
simplicity of the review procedure, lower costs, and the specialization of staff on procurement cases,
allowing them to build professionalism quickly.

Figure 15 | Main Characteristics of the Complaints Review Systems, Standstill Period and Days to
Decide on Complaints (percent, N=140)
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Source: Benchmarking Infrastructure Development 2020.

From Figure 15, it follows that while complaint review systems are universally present, defined timelines
for a decision and the possibility of appeal are not as common (76 percent and 75 percent, respectively).
The option ofanindependent review is even less common (55 percent). Upper-middle-income economies
(54 percent) and economies in the LAC (67 percent) and SAR (50 percent) regions are the ones where an
independent review is least common. Even rarer is a complementary requirement to have a standstill
period. This is observed in only 41 percent of the surveyed economies, with mostly lower-middle-income
countries failing to require a standstill period (81 percent) as well as all of the surveyed SAR and 92
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percent of the MENA economies. Only 26 percent of economies have all five requirements present with
the highest percentage in the high-income group (38 percent) and in the ECA region (52 percent).

A robust complaints review system should provide for a timeline within which the responsible review
bodies will make a decision. Such clarity is important for the overall speed and efficiency of the review
process. There is no universally established ideal timeframe: On the one hand, periods in excess of one
month would be considered ineffective in promoting a fast review process; on the other hand, such
short periods may not be realistic for very complex projects. Among 107 (76 percent) economies that
establish a maximum amount of time within which a decision must be made, the overwhelming majority
(84 percent or 64 percent of all economies) displays an adequate response time of 30 days or fewer.
The bulk of economies within this group in fact establish even shorter periods, such as 10 to 21 days (48
percent) or fewer than 10 days (19 percent), with the quickest timeframe of two business days observed
in Burkina Faso.

A good practice is to allow for the original decision to be reviewed by an independent party if a
complainant is not satisfied. This is especially true if the first-tier reviewing authority is the procuring
authority itself. According to the data collected, 105 (75 percent) surveyed economies envisage an option
to appeal the original decision. Regionally, such an option is most commonly present in the ECA region
(90 percent). Finally, in 77 economies (55 percent) either an original complaint or an original decision
on a complaint is reviewed by an independent body other than the courts. Again, countries in the ECA
region seem to be at the forefront of this trend (67 percent).

The presence of a complaints review mechanism does not automatically indicate that there is also
a standstill period in place during which a contract signing is paused to give the aggrieved bidders a
chance to challenge the award decision before the contract is executed. In the case of the surveyed
economies, only 57 out of the 135 economies (or 42 percent) that envisage a complaints review system
in their regulations also provide for a standstill period. Finally, if a decision on a complaint is required
before the standstill period elapses, such a decision would be particularly relevant and timely. However,
this happens in only a handful of economies (14 economies or 10 percent of the total), and it is seen
mostly in high- and low-income economies (15 percent and 17 percent, respectively). Economies in only
three regions display this relationship, including the ECA (10 percent), OECD (19 percent), and SSA (18
percent). Specific country examples include Burkina Faso, Burundi, the Republic of Congo, Italy, Lithuania,
Mali, Portugal, Romania, the Russian Federation, the Slovak Republic, Slovenia, Spain, and Zimbabwe.

Some economies are already moving in the right direction by addressing the issue of a standstill period.
In 2017, Zimbabwe, for example, adopted the Public Procurement and Disposal of Public Assets Act N°
5/2017, which introduced a 14-day standstill period. Another improvement happened in Benin, where
a PPP Law was adopted together with its supporting decrees. Thus, both the Law N° 2016-24 in 2017
(PPP Law) and the Decree N© 2018-028 in 2018 (Decree on PPP Commission) establish that a contract
cannot be signed before the expiration of an appeal period of 15 working (21 calendar) days following
an award notice.
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Box 9 | Pilot Practice-Based Survey—Findings for Procurement Stage

A procurement process clearly defined in the regulatory framework is as critical as its
implementation to ensure a transparent and competitive tendering process. A pilot of de facto
questions was included in Benchmarking Infrastructure Development 2020 to capture whether the
written provisions are applied in practice.?

Comparison of the average legal and practice scores during the procurement stage (Figure B9.1)
displays different trends from those observed during the preparation stage. On average and
globally, practice scores lag behind the legal ones (by 4 points) indicating that international good
practices, while regulated on paper, are not always followed in practice.

Figure B9.1 | Procurement of PPPs: Legal and Practice Scores by Region and Income Group (score

1-100, Legal N=140, Practice N=104)
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Source: Benchmarking Infrastructure Development 2020.

Note: ECA = Europe and Central Asia; EAP = East Asia and Pacific; LAC = Latin America and the Caribbean; MENA = Middle East
and North Africa; PPP = public-private partnership; OECD = Organisation for Economic Co-operation and Development; SAR =
South Asia; SSA = Sub-Saharan Africa.

The data show differences across regions and income groups. As with preparation, the general
trends defined by the legal scores are mostly followed by practice ones. High-income economies
display the highest levels of both types of scores, while low-income economies demonstrate the
lowest (54 and 38, respectively). Interestingly, the low-income group has the largest gap between
legal and practice scores among all income groups (16 points) indicating that low-income
economies are facing major challenges in implementing their regulatory requirements.

Among regions, LAC, SAR and EAP economies display practice scores above legal ones, raising
questions about the reasons for the disparity. On the contrary, SSA economies lag behind in
implementation, presenting the greatest gap among regions (10 points difference between legal
and practice scores). Implementation of the complaint review mechanisms part of the procurement
phase is further behind than implementation of the regulatory requirement (36 points).
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PPP Contract Management

Adequate completion of preparation and procurement phases certainly marks an important milestone
for PPP project success. Asigned PPP contract and accompanying financial closure, however, only indicate
that the project is finally ready to be implemented, not that it has reached the finish line. In fact, it is the
successful completion of this implementation phase that will determine whether the project delivers
the expected value for money. Therefore, procuring authorities need to establish a sound PPP contract
management system that allows them to effectively oversee the implementation process.

Managing the implementation of a PPP contract is the lengthiest of the stages of delivering an
infrastructure project. Through the proper preparation and procurement of a project, implementation
rewards the diligence used in the preceding phases and maintains its value for money. PPPs are long-
term projects and their execution entails a range of construction and operations functions. While
smooth implementation is desired, contracts inherently face changes in circumstances. Contracts
cannot avoid all such variable conditions but rather they should create the mechanisms to address
changes in circumstances should they arise.

Benchmarking Infrastructure Development 2020 assesses the extent to which surveyed economies
themselves have addressed the major elements of PPP contract management. In doing so, it measures
not only whether the regulatory frameworks and generally followed practices provide adequate
oversight frameworks but also whether there exist mechanisms that address changes in the structure
of the private partner, renegotiations of the initial agreements, and dispute resolution. It also evaluates
whether contract features, such as lenders’ step-in rights and contract termination and the associated
consequences, are defined in detail.*® Box 10 presents a summary of good practices that are applicable
to PPP contract management.
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Box 10 | PPP Contract Management—Good Practices Scored in Benchmarking Infrastructure
Development 2020

The following is a list of good practices that help ensure successful implementation and delivery
of PPP projects:

>

A significant number of contract management good practices are adopted by most (80 percent) of the
economies surveyed (Figure 16). These practices cover enforcing arbitration awards, the prohibition of
unilateral contract amendments, monitoring the implementation of a PPP contract during and after
construction, and identifying grounds for contract termination. However, in the areas of disclosing
contract management information to the public, including publishing information pertinent to project
construction and operation performance, only 13 and 16 percent respectively of the surveyed economies
regulate such practices. Qualifications of the members of the contract management team are only
detailed in 17 percent of the economies. Figure 16 displays the percentage of economies that require

The procuring (or contract management) authority has a system to manage the implementation
of the PPP contract, including establishing a PPP contract management team; involving some
contract management team members in the project starting at the procurement stage; and
adopting PPP implementation manuals and risk mitigation mechanisms.

The members ofthe PPP contract managementteam are required to meet minimum qualifications.

The procuring (or contract management) authority establishes a system for tracking progress
and completing construction works under the PPP contract, with relevant information made
publicly available online.

Monitoring and evaluation systems are in place to oversee the implementation of the PPP
contract after the construction stage, with relevant information publicly available online.

Foreign companies are permitted to repatriate income generated from PPP projects.

Potential changes in the structure of the private partner are expressly regulated, requiring the
replacing entity to be at least as qualified as the original private partner.

Modification and renegotiation of the PPP contract are expressly regulated to reduce incentives
to use these changes opportunistically by either the private partner or the procuring authority.

A third-party government approval is required for contract modifications.

The procuring (or contract management) authority cannot unilaterally modify a contract without
third-party approval.

Specific circumstances (force majeure, material adverse government action, change in the law,
refinancing) that may arise during the life of the PPP contract are expressly regulated.

Alternative dispute resolution mechanisms are available, including mediation, dispute resolution
boards, and domestic and international arbitration.

Arbitration awards are enforceable by local courts.

Lenders are given step-in rights for cases when the private partner is at risk of default or if the
PPP contract is under threat of termination for failure to meet service obligations.

Grounds for termination of the PPP contract and its associated consequences are well defined.

compliance with each of the good practices considered for PPPs contract management.
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Figure 16 | Share of Economies that Adopt Good Contract Management Practices by Scored Areas
(percent, N=140)
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Three of the good practice areas measured stand out as having experienced more reforms since the
last edition of the report. Ten percent of the surveyed economies have improved the regulation of
circumstances that may occur during the life of the PPP contract (with these frameworks now expressly
addressing issues such as force majeure among others). Proper tracking of works during the construction
stage of a PPP has also been newly regulated by 7 percent of the surveyed economies. Finally, 6 percent
of the economies have adopted new requirements for third-party approval of PPP contract modification,
which will help increase due diligence and dissuade opportunistic behavior on renegotiation processes.
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Figure 17 | Global Overview of PPP Contract Management Scores (score 1-100, N=140)
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Figure 18 | PPP Contract Management, Score by Region and Income Group (score 1-100, N=140)
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Note: ECA = Europe and Central Asia; EAP = East Asia and Pacific; LAC = Latin America and the Caribbean; MENA = Middle East
and North Africa; PPP = public-private partnership; OECD = Organisation for Economic Co-operation and Development; SAR =
South Asia; SSA = Sub-Saharan Africa.

The Benchmarking Infrastructure Development 2020 data reveal only slight regional and income group
differences in the average score for PPP contract management (Figures 17 and 18). The Latin America
and Caribbean region has the highest score, followed by the OECD high-income region. Intraregional
variance is high in all regions in this thematic area. For example, scores within the Sub-Saharan Africa
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region are as low as 4 points and as high as 86 points. In contrast, there is little variation across regions.
The average for the leading region (Latin America and the Caribbean), 68, is only 14 points ahead of the
worst-performing region (East Asia and Pacific). When the data are disaggregated by income level, the
2020 data also display very similar scores across income groups, with 3 points difference between the
average of the high-income region (64) and the low-income region (61).

The next sections discuss additional findings from the analysis of the survey data, focusing on
two key processes of PPP contract management: the renegotiation of a PPP contract and dispute
settlement mechanisms.

Renegotiation of the PPP Contract

PPP project implementation cannot be guaranteed to go smoothly. Properly procured PPP projects
undergo multiple layers of diligent preparation and necessary institutional approvals. Yet, even with
such safeguards in place, circumstances arise throughout the life of a PPP contract making it difficult if
not impossible to implement in status quo contractual arrangements. The need to renegotiate certain
elements of the contract hence may arise. The process of changes in contractual provisions, other than
through an adjustment mechanism stipulated in the contract, is referred to as renegotiation.*

Regulating the renegotiation of PPP contracts ensures these contract amendments are not opportunistic,
which would undermine the point of a competitive procurement process. In this respect, renegotiation
can be a double-edged sword, generating positive outcomes by addressing the imperfect nature of PPP
contracts, yet opening the door to opportunistic behaviors in the renegotiation process may lead to
negative results as well. Opportunism can take the form of unjustified increases to tariffs or annuity
payments to circumvent initial agreements or significantly changing the risk allocation structure thus
fundamentally relieving either contractual party of its previous obligations. To avoid repercussions,
therefore, renegotiation should be stringently restricted.” Meanwhile, the partnership nature of PPPs
suggests that contract amendments should be balanced to preserve the rights and maintain the
obligations of all stakeholders, which is also in the public interest.

Benchmarking Infrastructure Development 2020 assesses how renegotiations are regulated including
requirements for third-party approvals and limitations to modifications of the scope of the contract,
its risk allocation, the financial and/or economic balance, duration, and agreed price/tariff/annuity
payments. Renegotiations are expressly regulated by the vast majority (89 percent) of surveyed
economies. Figure 19 shows the main regulatory safeguards towards contract renegotiation adopted
across economies: requiring certain institutional approvals and only allowing changes of scope up to
certain thresholds. Other more specific limitations are much less common; for example, changes in risk
allocation, despite how critical this issue is for PPPs, is discussed explicitly in only 24 of the surveyed
economies in the context of renegotiation.

Avoiding opportunism gives justification to requiring approvals by government agencies other than the
procuring authority itself. This approval process provides more impartial oversight over renegotiations of
PPP contracts. Institutional approvals are a common trend among different economies, required in 66 of
the surveyed economies. Nonetheless, the other surveyed economies lack such approval requirements
and need to expressly engage additional government entities to monitor contract renegotiations and
ensure that there is no risk of opportunism.

Within the pool of economies that require approvals to renegotiate PPP contracts, approving agencies
vary. Nevertheless, a general categorization of approving agencies can be drawn from the data.®
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Some economies have designated audit agencies/comptrollers and attorneys general with this role:
Brazil, Thailand, and Zambia are among these 4 percent of the surveyed economies. The majority of
economies that regulate this matter (16 percent), however, have given their Ministries of Finance or
Treasuries this mandate. This is the case for example in Albania, Cambodia, Colombia, and Croatia.
Ministry of Finance approvals ultimately help ensure that contracts remain fiscally prudent. A third
category requires approvals by the Cabinet or Council of Ministers to renegotiate PPP contracts, as
in Afghanistan, Bangladesh, the Arab Republic of Egypt, and Turkey, amounting to 8 percent of the
economies. Afghanistan did not explicitly require such approvals until recently. Due to regulatory
changes introduced in Afghanistan with the new PPP Law, it now safeguards PPP contract renegotiations
with cabinet approvals through the High Economic Council.®® Lastly, PPP units or committees are the
approving agencies in 13 percent of the economies, including Benin, Bulgaria, Jordan, and Vietnam.
Economies designating other approving agencies included 6 percent of the surveyed economies, among
them Nigeria, Romania, Sudan, and the Russian Federation, where for example parliamentary approval
is required.** Adopting any of the institutional approval approaches mentioned above helps check
imbalances in the bargaining powers of either the procuring authority or the private counterpart by
engaging a third party.

Figure 19 | Renegotiation Safeguards Across Economies (percent, N=140)
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*Other category includes parliamentary approvals like in the Russian Federation

Institutional safeguards such as approvals also control situations where procuring authorities may
unilaterally amend contracts. Unilateral amendments of government contracts are embedded to some
extent in the legal traditions in particular of civil law economies. Several surveyed civil law economies
(35) mainly in the MENA and LAC regions allow unilateral contract amendments by the procuring
authority. Examples include El Salvador, Panama, and Qatar. This principle is fundamentally supported by
administrative courts in countries like Lebanon and France, where the government is a contractual party.
However, the authors’ data show that only 35 of the 140 surveyed economies (25 percent) allow unilateral
modifications of PPP contracts. More importantly, those unilateral modifications are exclusively under
the purview of the procuring authority in only a handful of economies (13, or less than 10 percent).
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Moreover, contracting entities in the different economies have been regularly instructed to keep contract
amendments within certain limits. When renegotiations exceed these thresholds, a new tendering process
is necessary to support competition. The objective is to ensure value for money for additional works and
to give all bidders a level playing field. Thresholds are often established to ensure changes do not affect
the overall object or scope of a contract. Among the 54 surveyed economies that expressly identified such
thresholds, the limits ranged from as low as 3 percent of the original contract value in economies like
Serbia to as high as 50 percent in economies like Costa Rica. Twenty-two percent of the economies have
thresholds below 10 percent (Figure 19). Although the 10 percent threshold is represented in the bulk of
economies, 29, this figure was enlarged by the EU economies collectively complying with EU Directives
thresholds, namely EU Directive 2014/23/EU on the Award of Concession Contracts.

There are economies that have taken significant regulatory leaps towards addressing renegotiation
since the last edition of this report. While PPP renegotiations were completely absent from governing
regulations in economies like Lebanon, Rwanda, and Zimbabwe before June 2017, all such economies
now address the issue of renegotiation. This is an appreciable step towards ensuring that renegotiation
is no longer vulnerable to opportunistic behavior by contractual parties. In fact, Zimbabwe went even
as far as addressing details of contract renegotiation like modifications to the financial and economic
balance of a contract or changes to prices/tariffs in its regulatory reforms. The country now additionally
requires institutional approvals and thresholds to be applied should renegotiations of PPPs take place.
Rwanda also currently takes a similar renegotiation approval approach.

Alternative Dispute Settlement Mechanisms during Contract
Implementation

PPPs are often complex arrangements that engage multiple stakeholders, including the government,
lenders, contractors, and investors. All such stakeholders need the assurance that if they choose
to engage in infrastructure projects in an economy, their disputes will be resolved fairly and
expeditiously.® Procedures should be designed to prevent disputes from escalating by using alternative
dispute resolutions (ADRs). ADRs include arbitration, mediation, and third-party conciliation. These
ADR mechanisms help parties resolve disputes without lengthy and costly litigation. Benchmarking
Infrastructure Development 2020 investigated how economies have brought in ADR to resolve disputes
that arise during the PPP implementation stage. All surveyed economies but Eritrea have in fact explicitly
identified some ADR scheme to resolve contract execution disputes. The types of ADRs regulated by
surveyed economies are reflected in Figure 20.

Mechanisms in PPPs largely uphold contractual parties’ ability to designate their preferred method
of dispute resolution. This is done by allowing PPP contracts to reflect the chosen dispute settlement
mechanism. Most economies from different regions adopt the approach that allows parties to tailor
dispute settlement mechanisms in their contracts. And while there is flexibility among contractual
parties to choose their preferred means, arbitration has nonetheless been consistently highlighted.
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Figure 20 | Types of Alternative Dispute Resolution (ADR) Mechanisms Regulated, by Region (percent, N=140)
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Arbitration is present in regulations to settle PPP implementation-related disputes. Almost all the
surveyed economies (97 percent) regulate arbitration. Most regulations explicitly steer contractual
parties to include arbitration as a mechanism. This is an approach Ethiopia adopted with the 2018
introduction of a PPP Proclamation that addressed previous gaps with regards to settling PPP disputes.
While this Proclamation deferred to PPP contract parties to choose their preferred choice to resolve
disputes, it explicitly mentioned arbitration as a choice for the parties to consider. Arbitration, although
widespread, is not a flexible procedure in certain economies. France, in its concessions contracts regime,
does not allow arbitration to be chosen to settle conflicts between a government party and its private
counterpart. Brazil also restricts arbitration to domestic options only. This means that parties may
choose arbitration to be held only in Brazil and in Portuguese for PPP contracts.’®
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In fact, there are economies (9 percent) that explicitly require institutional approval to seek arbitration.
This safeguard could be justified by the implications of resorting to such a mechanism, such as costly
litigation and sizeable financial awards incurred by taxpayers if the state is found to have violated
a contract. Institutional pre-authorization of arbitration is required in economies including Algeria,
Argentina, Belgium, Chile, the Arab Republic of Egypt, France, the Islamic Republic of Iran, Kuwait, Lebanon,
Qatar, Saudi Arabia, and Spain. These economies represent a significant proportion of MENA region
economies (54 percent). This approval layer is another element of the civil law economies mentioned
above that is also present in some OECD-high-income economies (15 percent of them), such as Belgium,
Chile, France, and Spain. It restricts recourse to arbitration in PPPs by requiring prior approvals as well.

Besides arbitration, there is a range of other dispute settlement options that economies could adopt.
Mediation and third-party conciliation would be among the first options contractual counterparts are
encouraged to pursue. Mediation is regulated by most economies around the world (120, or 86 percent
of surveyed economies). Australia, for instance, necessitates before any further dispute settlement
mechanism may be followed, like arbitration, that parties refer their dispute to a dispute resolution
panel, and where such a panel was not able to make its decision, the matter must be referred for
independent determination. Greece, India, Ireland, Pakistan, and Vietnam among others follow a similar
route by emphasizing third-party conciliation.

Finally, in the context of ADR, Benchmarking Infrastructure Development 2020 data specifically showcase
the role of dispute resolution boards (DRBs) that are regulated in a select number of economies.
DRBs are, in essence, independent bodies tasked with avoiding conflicts where possible and settling
differences between contractual parties.”” There are many solutions that such boards may offer to
resolve disputes as swiftly and expeditiously as possible so that parties can maintain their services
to the public. Paraguay necessitates a Technical Panel's recommendations be considered by disputing
parties in a PPP contract.®® However, only 9 percent of the surveyed economies—Australia, Argentina,
Brazil, Chile, Greece, India, Ireland, New Zealand, the Netherlands, the Philippines, Paraguay, and Peru—
explicitly entrust DRBs with a role in PPP implementation-related disputes. OECD-high-income and LAC
economies make up most of the economies with DRBs.

Benchmarking Infrastructure Development 2020 highlights the improvements that economies around
the world have made in addressing alternative dispute resolution mechanisms. In this respect, Sudan,
for instance, has undertaken pivotal reforms by introducing a new PPP law in 2019. This law now
explicitly addresses the need for PPP contracts to allow for a range of alternative dispute resolutions
from mediation to arbitration on both domestic and international levels. Georgia has also taken a major
step towards its regulation of alternative dispute settlement mechanisms that were not present in the
same manner before 2018. With the approval of a new PPP law, Georgia pushes PPP contract parties
to address their preferred dispute settlement mechanism and gives their choice priority over other
methods like local courts.

PPP Contract Management



Box 11 | Pilot Practice-Based Survey—Findings for Contract Management

Itis crucial to establish a sound PPP contract management system to oversee the implementation
of the PPP contract. Such a system should not only be clearly defined in the regulatory framework
but also carried out in practice. A pilot of de facto questions was included in Benchmarking
Infrastructure Development 2020 to capture whether the written provisions are applied in practice.®

In general, the global average legal score is higher than the practice score (by seven points). This
difference is in the same direction but slightly higher than for the procurement phase (four points
gap) (Figure B111).

Figure B111 | Contract Management of PPPs: Legal and Practice Scores by Region and Income
Group (score 1-100, Legal N=140, Practice N=104)
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Source: Benchmarking Infrastructure Development 2020.

Note: ECA = Europe and Central Asia; EAP = East Asia and Pacific; LAC = Latin America and the Caribbean; MENA = Middle East
and North Africa; PPP = public-private partnership; OECD = Organisation for Economic Co-operation and Development; SAR =
South Asia; SSA = Sub-Saharan Africa.

The data show differences across regions. Unlike with the procurement phase, EAP is the only
region that displays practice scores (57 points) above legal ones (55 points). All other regions face
challenges in implementing their contract management regulatory requirements, with ECA having
14 points difference between legal and practice scores, SSA 11 points difference, and LAC a 10
points gap.

Income-wise a peculiar observation can be made: All income groups have similar average legal
scores, varying from 61 to 64 points. However, low-income economies, while having a comparable
score for the legal requirements (61 points), lag significantly in practice (43 points), indicating a
relatively low compliance rate with contract management legal requirements. The use of arbitration
as dispute resolution mechanism, and the enforceability of arbitral awards, are the areas where
contributors considered that practice lags further behind regulatory requirements (34 points).
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Unsolicited Proposals

An unsolicited proposal (USP) is an alternative to a government-initiated PPP project. In a USP, the
private sector entity submits to the government a proposal to develop a specific infrastructure project. In
doing so, the private entity establishes the basic project specifications at its expense and then contacts
the relevant government entity for approval. According to the World Bank Group's Private Participation
in Infrastructure (PPI) database,*® the use of USPs increased substantially in 2014 and peaked in 2016,
when almost 20 percent of the PPP projects in the surveyed economies originated as USPs. In 2017 USPs
remained important, originating 14 percent of all PPP projects, but they amounted to less than 5 percent
of an increasing number of PPP projects in 2018.

USPs can help the public sector promote innovation in PPP projects by bringing knowledge and
new ideas from the private sector. However, USPs also have raised serious concerns to public sector
practitioners about some challenges inherent in their process, notably diverting public resources away
from governments’ strategic plans and priorities, failing to attract competition, and, ultimately, opening
the door to corruption.*” Allowing USPs implies granting private entities a leading role in identifying
investment needs that typically require significant monetary resources. Hence, to leverage USPs,
governments should figure out ways of encouraging private entities to propose innovative ideas for
necessary and viable infrastructure projects while ensuring those projects are in line with the public
interest and government priorities, and achieve the best value for money.

Unsolicited Proposals



The best way for governments to harness the benefits of USPs while minimizing the associated risks
would be to exercise a series of established good practices. Whenever a procuring authority receives an
USP, it first needs to determine whether the project is potentially a good fit for its PPP program. If the
authority decides to go with the USP, the next critical step is defining key objectives that the project is
expected to fulfill. The authority should then rigorously assess the merits of the project. Key measures
to be considered include: the demand for such a project; the alignment with the national infrastructure
priorities as well as economic and social needs; and no overlap with the government’s existing PPP
pipeline.”? Only if the USP is fully justified can the authority then initiate a transparent and competitive
procurement process, in which both the USP proponent and other bidders are invited to participate in
the selection process. Box 12 summarizes a list of good practices concerning USPs.

Box 12 | Unsolicited Proposals of PPPs—Good Practices Scored in Benchmarking Infrastructure
Development 2020

The following are among the good practices that help ensure transparency and competition for
PPP projects originated as unsolicited proposals:

> The procuring authority assesses the merits of the USP and ensures that it aligns with the
government’s investment priorities.

> There is a vetting procedure and/or a pre-feasibility analysis before moving forward and fully
assessing the unsolicited proposal.

> If the USP is justified, the procuring authority initiates a competitive procurement procedure to
select the private partner.

> The procuring authority grants all potential bidders (besides the proponent) a minimum time to
prepare alternative proposals.

> The time to prepare alternative proposals is at least 90 days.

Out of the 97 economies in which USPs are taking place with or without explicit regulation, a large
majority of them (82 percent) require that the procuring authorities conduct an assessment of the
USPs presented by the private sector to ensure their viability. This is the most commonly followed good
practice. However, on the same area of assessment other related good practices are much less common:
For example, only 61 percent of the economies also ensure more directly the consistency of the USPs
with other government priorities, and even less, 60 percent, have an additional vetting procedure or
pre-feasibility analysis to avoid having to incur the cost of a full assessment for all proposals received
from the private sector.

The second most common good practice followed by countries that use USPs is the requirement to hold
a competitive procurement procedure in order to select the private partner that will ultimately develop
the project (78 percent) (Figure 21). This is important because it implies that in most economies that use
USPs, procuring authorities are required to give other potential partners the opportunity to outbid the
original proponent, helping to ensure value for money on the final project delivery. However, only 60
percent of the economies actually require by law a minimum period during which alternative bidders
may prepare their proposals, and in just 10 percent is this minimum period at least 90 days.
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Figure 21 | Share of Economies that Adopt Good USP Practices by Scored Areas (percent, N=97)
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Adopted reforms of USP regulations are equally distributed among the measured good practices, with
3 to 4 percent of the economies having adopted reforms in most areas. A specific vetting procedure
or pre-feasibility analysis for unsolicited proposals was adopted by 6 percent of the economies since
June 2017. The introduction of this analysis before moving forward and fully assessing the unsolicited
proposal reinforces the details of the feasibility analysis and makes the process more robust and
potentially more efficient.

Figure 22 | Global Overview of USP Scores (score 1-100, N=140)
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Figure 23 | USPs, Score by Region and Income Group (score 1-100, N=97)
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Note: ECA = Europe and Central Asia; EAP = East Asia and Pacific; LAC = Latin America and the Caribbean; MENA = Middle East
and North Africa; PPP = public-private partnership; OECD = Organisation for Economic Co-operation and Development; SAR =
South Asia; SSA = Sub-Saharan Africa.

The Benchmarking Infrastructure Development 2020 data reveal regional and income group differences
in the average score for USPs (Figures 22 and 23). The OECD high-income and South Asia regions stand
out from the rest of the regions. The East Asia and Pacific region has the lowest average score, whereas
the Latin America and Caribbean region has the highest variation in scores among economies within the
region, ranging from countries that do not regulate any of the specified areas (zero points) to countries
that regulate all of them according to the benchmarks used by this initiative (100 points). Disaggregated,
the data by income level reveal a clear pattern: the higher the income group level, the higher the
average scores on USPs.

The following subsections will first highlight the different regulatory approaches to governing USPs
across economies and then discuss in more detail how the surveyed economies regulate the procedure
to select the final private partner to carry out the project originated as a USP.

Regulatory Framework for USPs

The approach to USPs varies in the 140 economies surveyed in Benchmarking Infrastructure Development
2020. Figure 24 shows the breakdown of approaches to USPs worldwide and by region. A first quite radical
approach to USPs is to explicitly prohibit them in the regulatory framework. This is quite uncommon;
it only happens in 2 percent of the economies covered worldwide (three economies): Croatia, Lebanon
and India (Lebanon has just recently introduced an exclusion of private sector proposals as part of its
recent regulatory reform for PPPs).*
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Conversely, in 61 percent of the economies covered by the project, there is express regulation of USPs
in place. All five economies of South Asia (except India, which prohibits USPs) expressly regulate them.
Express regulation is common also in Sub-Saharan Africa (85 percent) and in SAR (83 percent). But in
OECD high-income economies, express regulation of USPs is relatively rare (32 percent). Except for the
express prohibition enacted by Lebanon, no other country of those covered in the 2018 edition passed
an express regulation for USPs. However, in the context of its new PPP Law, Uzbekistan, which was not
covered in the 2018 report, did in fact include an express regulation of USPs.*

Figure 24 | USP Regulatory Framework by Region (percent, N=140)
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and North Africa; PPP = public-private partnership; OECD = Organisation for Economic Co-operation and Development; SAR =
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In 38 percent of the surveyed economies, USP issues are not explicitly included in the regulatory
framework. This is particularly common in the OECD high-income economies, where 68 percent of them
are silent on the matter. Lacking a specific regulation can be considered, depending on the legal context,
an implicit prohibition, since the legal framework does not provide an avenue to channel them. This
seems to be the case in a number of the economies where according to the contributors USPs in fact do
not happen in practice (29 percent worldwide). In the remaining 9 percent of the surveyed economies,
while the regulatory framework does not cover USPs explicitly, the survey contributors reported that
these types of private sector proposals for PPP projects do nonetheless happen in practice. This can
be a problematic approach, as lacking a clear framework for addressing USPs may result in accepting
proposals that are not fully in the public interest. In the EAP and LAC regions, 18 and 17 percent of their
economies do not have clear regulatory frameworks for addressing USPs.
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Competitive Bidding and Minimum Time Limits

Having a competitive bidding procedure for USPs is beneficial. For instance, it increases the transparency
of how USPs are handled, reducing potential pressures from the private sector and special interest
groups to accept proposals. Equally important, a project that is structured through a competitive and
transparent procedure is more likely to maximize value for money because the procedure allows the
procuring authority to select the best proposal submitted by the most suitable bidder to execute the
project.”> A lack of such a procedure, in contrast, carries a risk of generating lower value for money
due to potential corruption and the selection of a lower quality project as well as a less reliable
private partner.*

Despite this, only 78 percent of the economies that use UPSs require them to be procured using a
competitive mechanism. In the remaining 22 percent (21 economies), there is no express requirement
for a competitive procedure. The original proponent is in those cases more likely to become the
private partner. This includes most economies (10 out of 12) where USPs happen in practice but are
not regulated, which is a logical consequence of the regulatory void on the matter. In the Netherlands,
where USPs happen without an express regulation, according to the report’'s contributors, a competitive
procedure will still be required due to the stricter procurement framework applicable in EU economies.

In most of the economies where USPs are regulated, the framework is quite explicit about the need to
provide an opportunity for alternative potential bidders to participate. Three main avenues to regulate
this aspect surface in the data. In the economies of Benin, Cameroon, Chile, and Tajikistan, among
many others, the USP regulations directly refer to the need to conduct a competitive procurement
process. In countries like the Philippines, the USP regulations spell out the procedure to be followed to
permit competition. Finally, economies like Colombia, rather than directly referring to the competitive
procurement process, mandate that procuring authorities provide potential alternative bidders
with a period in which to indicate their interest, and if alternative bidders come forward, then a full
competitive procurement process must be carried out. This same approach is taken by the new PPP Law
in Uzbekistan, which requires the procuring authority issue a public invitation notice online so other
potential applicants can declare their interest in implementing the project.”’

It is important to note that even a competitive and transparent bidding procedure may not be sufficient,
especially in the case of USPs, unless it is accompanied by an adequate amount of time for private
entities (other than the original USP proponent) to prepare their bids. Granting enough time to prepare
bids is already a recognized good practice for government-originated PPPs. The complexity of PPPs
always demands high levels of due diligence in order to prepare quality proposals, but this is even
more critical in the case of USPs. Providing a tight deadline to prepare alternative bids diminishes fair
competition because the original proponent has an inherent advantage over the rest. The World Bank’s
Policy Guidelines for Managing Unsolicited Proposals in Infrastructure Projects advises that “competing
bidders must be given sufficient time to prepare a competitive bid and must have timely and equal
access to all relevant information about the project.”s®

To avoid an insufficient period to prepare alternative proposals, procuring authorities should provide
at least the same amount of time for a USP as in the bidding process for a government-originated
PPP project. Ideally, authorities should consider the special characteristics of USPs and grant an even
longer period to prepare alternative proposals. Figure 25 below provides a breakdown of the economies
surveyed, comparing the minimum time regulated to bid for USPs and the minimum time regulated in the
case of government-originated proposals. In 22 percent of the economies that do require a competitive
procedure, there is no regulatory provision regarding the minimum time to be granted to bidders at all,
and thus this remains a matter to be regulated on an ad hoc basis by the procuring authorities.

Benchmarking Infrastructure Development 2020

7



72

Figure 25 | Comparison of the Minimum Time to Submit Bids, Regular vs. USP Procedure (percent, N=97)
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Source: Benchmarking Infrastructure Development 2020.

Sixty-one percent of the economies require granting additional bidders the same amount of time as
for government-originated proposals. This would usually be the case when the USP requirement of a
competitive tender simply refers directly to the general regulation of procurement processes. Different
times would instead appear when the USP regulation specifically tackles this issue. In 14 percent of the
economies, this specific regulation for USPs entails a longer period, in accordance with good practice.
Economies in this group include Jamaica (90 days instead of 30 days); the Commonwealth of Virginia in
the United States (120 days instead of 60 days); and the Russian Federation (45 days instead of 30 days).
Only 3 percent of the economies have provided a regulatory minimum time for USPs lower than the one
for government-originated proposals.
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Box 13 | Pilot Practice-Based Survey—Findings for Unsolicited Proposals (USPs)

Whereas in theory USPs may allow governments to benefit from the knowledge and innovation
of the private sector, they could also reduce value for money. A sound USP process, well defined
in a regulatory framework, is as critical as its implementation. A pilot of the de facto questions
was included in Benchmarking Infrastructure Development 2020 to capture whether the written
provisions are applied in practice.*’

The difference between legal and practice scores for USPs is the largest (11 points) and the average
global practice score (46 points) is the lowest among all the thematic areas analyzed (Figure B131).

Figure B13.1 Unsolicited PPP Proposals: Legal and Practice Scores by Region and Income Group
(score 1-100, Legal N=97, Practice N=73)
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Note: ECA = Europe and Central Asia; EAP = East Asia and Pacific; LAC = Latin America and the Caribbean; MENA = Middle East
and North Africa; PPP = public-private partnership; OECD = Organisation for Economic Co-operation and Development; SAR =
South Asia; SSA = Sub-Saharan Africa.

As in the contract management phase, EAP is the only region that displays practice scores (49
points) above legal ones (41 points). All other regions face challenges in implementing USP
regulated good practices. The largest gap between legal and practice scores is found in the OECD
high-income group, with 40 points difference. This region is followed by SSA (14 points gap) and
SAR (11 points gap).

While analyzing the economies by income group, the trend observed in the legal scores (the higher
the income, the higher the scores) is no longer as clear, but the low-income group shows the
lowest level of de facto adoption of good practices (32 points). However, high-income economies
also present a large gap on implementation, with just 45 points in practice against 63 points in
their legal score. USP is the thematic area with significant room for improvement in terms of
implementation of USP regulations. For USP, the requirement to initiate a competitive procurement
procedure is the regulatory benchmark where contributors see a bigger difference between what
is established in the law and what happens in practice (15 points).
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Disclosure of Informationthroughout
the PPP Life Cycle

Openness and public disclosure throughout the life cycle of a public-private partnership (PPP) project
are essential to maximizing efficiency gains in infrastructure and to ensuring optimal socioeconomic
outcomes. The availability of information in the public domain increases predictability, boosts public
confidence in PPP projects, reduces the risk of corruption, and ensures the alignment of private
investments with public interest.

Public disclosure can be either proactive or reactive. The former requires the responsible government
entities to disclose information automatically, whereas the latter entails providing information only
upon request. Proactive disclosure is sometimes dismissed, mainly due to the costs associated
with information collection, processing, and dissemination—which is especially the case for online
disclosure. Weak enforcement is also a factor that impedes proactive disclosure in many economies.
Given the duration and high value of PPP projects, however, setting up and maintaining online systems
may be worth the cost. Thus, most experts increasingly advocate proactive online disclosure to achieve
transparency in PPPs, although mechanisms to protect sensitive information remain to be established.

Despite the growing awareness of its needs and benefits, public disclosure over the course of the
PPP process is still limited and hence a prominent information gap persists for many categories of
stakeholders. Obstacles to public disclosure vary across economies, from technical difficulties to
low political will. Even if the information has been publicized, it often appears in the form of lengthy
documents that are difficult to use.

Against this backdrop, Benchmarking Infrastructure Development 2020 attempts to draw on empirical
findings regarding global public disclosure practices at different phases of the PPP project life cycle. Box
14 presents the list of good disclosure of information practices scored by this initiative.

Box 14 | Disclosure of Information throughout the PPP Life Cycle—Good Practices Scored in
BenchmarRing Infrastructure Development 2020

The following are among the good disclosure of information practices that help ensure openness
and transparency throughout the life cycle of PPPs:

> Preparation

 Standardized PPP contract and/or transactional documents available.
» PPP assessments are available online.
» Tender documents are available online.

> Procurement

» Procurement notice is available online.

» Award notice is available online.

» Contract is available online.

« Contract amendments are available online.

> Contract management

 Information on construction progress is available online.
 Information on project performance is available online.

Disclosure of Information throughout the PPP Life Cycle



Benchmarking Infrastructure Development 2020 scores nine areas of best practices regarding disclosure
of information (Box 14). The score of each question is then averaged by phase to yield an aggregated
Disclosure of Information score for each phase (see more details at bpp.worldbank.org/methodology).

Figure 26 shows the percentage of all economies surveyed that adhere to disclosure of information
practices by topic area. In the preparation stage, while 50 percent of economies require that tender
documents be published online, only one-third have established obligations to have the assessments
published online, and the same is true regarding having standardized PPP contracts available. Out of the
46 economies (33 percent) that have developed standardized PPP model contracts and/or transaction
documents, in only two these standards were not easily accessible online (Djibouti and Indonesia).

When it comes to the procurement phase, a majority of economies have introduced norms in their
legal frameworks regarding the publication online of the PPP procurement notice (93 percent) and
the PPP award notice (79 percent). Meanwhile, a little over 50 percent of economies require that the
actual PPP contract be published, and only 36 percent demand that the contract be available online.
Even fewer economies have provided that PPP contract amendments be published online (19 percent).
In the contract management stage, economies have not been consistent with good practices, with 16
percent of economies requiring the publication of performance information online and only 13 percent
providing that the construction information also be available online.

Figure 26 | Share of Economies that Adopt Good Practices Regarding Disclosure of Information
Throughout the PPP Life Cycle Stages, by Topic (percent, N = 140)
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Figure 26 shows that while at the procurement stage, the global average of the Benchmarking
Infrastructure Development 2020 disclosure of information score is 60, this global average drops to
39 during the preparation stage and to merely 16 points during the contract management stage. This
average score indicates that it is relatively easy to obtain information surrounding the bidding process,
for example, but project assessments and standardized PPP contracts remain mostly unavailable in the
public domain. Meanwhile, public tracking of PPP contract performance remains cumbersome or even
impossible in many jurisdictions.
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There is also significant divergence across income levels. Figure 27 shows that the higher the income
level of the group, the higher their performance in terms of disclosure of information practices—with
significant room forimprovement for all income groups in project preparation and contract management.
At the preparation stage, high-income economies reach an average disclosure of information score of 57
points, while low-income economies attain only 12 points. The lowest level of disclosure of information
across income groups is observed in the contract management phase, where high-income economies
score only 19 points—the lowest for this group across the different stages—upper-middle-income
countries score 25, lower-middle-income economies score 14, and those at the low-income level score
only 1 point.

Figure 27 | Disclosure of Information Scores, by Thematic Area and Income Group (score 1-100, N=140)

80

70

60

50

40

30

20

10

12 14

1
Preparation Score Procurement Score Contract Management Score

Bl High-income WM Upper-middle Lower-middle Low —e— Average
income income income

Source: Benchmarking Infrastructure Development 2020.

Some economies have made progress regarding disclosure of information. For example, Lebanon
and Zimbabwe improved on procurement phase practices by passing regulations that require that
the procuring authority publish the contract award notice online, and Uganda also requires that the
contract award be published in newspapers of national circulation and using electronic media. In the
contract management stage, two countries (Bulgaria and Georgia) have recently introduced mandates
to have information on construction progress as well as project performance published online. However,
data on construction progress and operational performance of PPP projects remains one of the most
inaccessible types of information regarding PPPs across economies. This type of information is rarely
publicly disclosed, making it difficult to ascertain whether PPPs deliver on their promise of providing
efficiency gains.

Disclosure of Information throughout the PPP Life Cycle
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Regulatory Frameworks and
Institutional Arrangements for TPI

BenchmarRing Infrastructure Development 2020 expands its thematic coverage from PPPs to also
assess the quality of regulatory frameworks for the development of large infrastructure projects using
conventional procurement methods. These are defined in the report as traditional public investments
(TPIs). As described in the methodology section of the report, the study for TPIs has been conducted for
a subset of 40 pilot economies distributed across all regions and representing different legal, regulatory,
and institutional systems and traditions. This section provides a brief overview of the various types of
regulatory frameworks and institutional arrangements that those economies adopt to govern TPI projects.

While various systems offer relevant data that all stakeholders can use in making decisions, no
single approach works best for every economy. The right way of setting up a regulatory framework
and institutional arrangement for infrastructure development depends on administrative and legal
traditions in each jurisdiction and the government’s goals and objectives. Hence, this study does not
score economies based on their specificapproach to governing TPIs. Instead, this section aims to provide
contextual information by exploring various regulatory and institutional set-ups, which can help better
understanding of the thematic areas scored in the following sections.

Regulatory Frameworks for TPI

In the past 30 years, most economies have undertaken substantial reforms of regulatory and institutional
frameworks applicable to their public procurement systems. These reforms have been driven (and
continue to be driven) by the belief that sound procurement systems are essential for state building
and good governance. Reform programs have intensified in recent years in developing economies
thanks to donor support® (either at the bilateral or multilateral level). Most of these reforms are aimed
at removing the structural, institutional, and regulatory obstacles that hamper smooth functioning of
the procurement market and the efficient and effective purchase (and delivery) of goods, works, and
services for public projects. Regulations have been enhanced significantly at international®, regional, and
national levels also because of agreements aimed at opening up national public procurement markets
to international/regional trade, such as the UNCITRAL Model Law, the World Trade Organization (WTO)
Agreement on Government Procurement® and the EU procurement directives®. Such agreements have
required the enactment of new legislation to ensure that foreign suppliers, products, and services face
fewer obstacles and, therefore, have more access to the public procurement markets of otherstates.™

Some countries are undertaking procurement reforms based on findings and recommendations from
comprehensive assessments such as MAPS 2018. The Methodology for Assessing Procurement Systems
(MAPS 2018) is a universal tool that aims to spur and accelerate the implementation of modern, efficient,
sustainable, and more inclusive public procurement systems in all countries. With the collaboration
of international and regional institutions, in the last decade the procurement directives, agreements,
international procurement frameworks, and procurement regulations for investment project financing
(IPF) of multilateral development banks have to a great extent harmonized on basic principles and
procedures guiding the public procurement of TPI. Such a collaboration has also resulted in framing
MAPS 2018 (Box 15).
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Box 15 | Methodology for Assessing Procurement Systems (MAPS 2). A universal tool for assessing
public procurement systems to identify their strengths and weaknesses and eventually propose
reforms for any country in the world.

MAPS was updated following a 2015 OECD Recommendation of the Council on Public Procurement
and is reflective of leading international procurement frameworks such as the procurement
policies of the MDBs, the United Nations Commission on International Trade Law (UNCITRAL) Model
Law on Public Procurement (2011), the European Union (EU) Directives on Public Procurement
(2014), and the procurement frameworks used by donors and countries. It provides a holistic
assessment framework, establishing the criteria of an effective and efficient procurement system
that all countries should strive to achieve.

The 2018 version of MAPS is timely in the wake of the launch of the Sustainable Development
Goals (SDGs). MAPS is related to Goal 12, which calls for the promotion of sustainable procurement
practices in line with national priorities and policies, and Goal 16, which calls for effective and
accountable institutions.

> MAPS has been widely used since 2006 to assess the quality of public procurement systems.

> “Pilot Assessments” were carried out using the updated version of 2018 in Senegal, Chile, and
Norway (2017). The World Bank in collaboration with governments and development partners
has completed seven comprehensive assessments in Malawi, Zambia, Mozambique, Kazakhstan,
Gabon, Tunisia, and Rwanda. Similar comprehensive assessments are being carried out for 16
other countries.

> MAPS reflects a modern understanding of public procurement, taking into account global
developments and improvements and broad worldwide experience.

> The MAPS core methodology provides a comprehensive approach for assessing public
procurement systems. It defines the structure for conducting a country context analysis, presents
a refined indicator system for assessing the quality and performance of the system in terms of
outcomes and results, and describes the key elements of the assessment process.

> The MAPS indicator system rests on four pillars:
- Pillar I: Legal, Regulatory, and Policy Framework;
- Pillar II: Institutional Framework and Management Capacity;
« Pillar 1ll: Public Procurement Operations and Market Practices; and

« Pillar IV: Accountability, Integrity and Transparency of the Public Procurement System.

> The pillars cover both the law on the books and its application and practice. The indicator
system has a total of 14 indicators and 55 sub-indicators (overall relying on a total of 210 sub-
criteria) to identify strengths and weaknesses of various aspects of the system and determine
risks and material gaps that require actions.

> The 210 sub-criteria are used to assess sub-indicators (criteria met, criteria partially met, and
criteria not met with indications of risks, gaps and recommendations for improvement

> The sub-indicators are evaluated in qualitative quantitative terms, and substantiated as
appropriate by quantitative indicators.

> Each country can define a baseline, set national targets, and measure progress over time based on
MAPS findings. They are also useful for strategic planning to clarify the vision, goals, and time frame
for improving the public procurement system and prepare necessary public procurement reforms.

> MAPS is an assessment tool, not a public procurement regulatory framework or directive.

More details on MAPS 2018 and how it operates in practice is given at bpp.worldbank.org/MAPS.
Source: http:/ /www.mapsinitiative.org/

Benchmarking Infrastructure Development 2020

81


http://www.mapsinitiative.org/

82

Among the economies surveyed for Benchmarking Infrastructure Development 2020, a majority (80
percent) uses the primary legislation to regulate public procurement (i.e., acts, laws and legislative
decrees, etc.). Only a handful of economies (8 out of 40) uses secondary legislation (i.e., regulations,
executive decrees, orders, etc.) as the main legal instrument in this area. Often a mixture of primary
and secondary legislation is used to regulate procurement. For example, South Africa regulates
procurement at the central level through the Preferential Procurement Policy Framework Act of 2000,
and primarily through a series of other rules and regulations set out in different statutes, including
through Treasury Regulations® issued under the Public Finance Management Act. Notably even the
South African Constitution refers to public procurement. In the United Kingdom, another country in the
sample, procurement is regulated mainly by the Public Contracts Regulations, 2015, from the Minister for
the Cabinet Office, issued to incorporate the European Union Directive 2014/23/EU.* All the economies
have also adopted secondary legislation and/or guidelines regulating details not specified in the
primary legislation. In some economies, like the Philippines, the full public procurement framework
encompasses all these layers of regulatory instruments, starting with the Government Procurement
Reform Act (Republic Act No. 9184 of 2003); its implementing rules and regulations issued in 2016; and
the Generic Procurement Manuals developed by the Government Procurement Policy Board and issued
in 2017.

Of course, in alleconomies the development of TPI projects is also impacted by other laws and regulations
intrinsically linked with preparation and procurement of infrastructure projects. The most relevant ones
are those governing public finances and the budgetary process, environmental impact assessments,
transparency, access to information and anti-corruption laws, and sectoral laws (for example highway
laws). Finally, 40 percent of the surveyed economies (16 out of 40) have specifically adopted the laws or
regulations governing their public investment systems. For example, in Colombia, on top of the public
procurement framework, the Organic Planning Law (Law 152 of 1994), regulates the national planning
system and framework for the adoption of the pluriannual National Development Plans.
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Box 16 | Contractual Modalities for TPI Projects

In TPI projects, carried out through conventional procurement methods, the procuring authority
retains most of the project risks and pays for the works against its budget. However, under
these general features different contractual modalities can be used. While naming conventions
vary, based on the scope we can differentiate between: (i) build only or design-bid-build (DBB)
contracts, in which a design has already been completed (generally contracted out beforehand
by the procuring authority to a different engineering firm) and a contract is tendered to build
an infrastructure asset; design-build (DB) contracts, in which a single contract is tendered for
both the design and construction of an infrastructure asset; and engineering, procurement and
construction (EPC) contracts, in which an engineering and construction contractor will carry out
the detailed engineering design of a project, procure all equipment and materials necessary, and
then construct to deliver a functioning facility or asset to its clients (in some jurisdictions also
known as turnkey contracts). As is apparent from the definitions, these modalities represent a
continuum from less to more bundling of activities and less to more risks transferred to the
private sector, but still falling short of the level of risk transfer and bundling of activities that will
characterize a PPP (fundamentally because operation and long-term finance remains outside the
scope of any of the aforementioned contracts).

As the most basic modality of works contracts, unsurprisingly, all economies in our sample
use build only or design-bid-build (DBB) contracts. However, it is noticeable that the naming
conventions for build only or DBB are themselves foreign to many jurisdictions, where this type
of contractual modality is simply referred to as a public works contract. This is the case in all
European Union economies where, based on the EU Procurement Directives, public works is one
of the basic contract types along with services contracts and supplies contracts (with concessions
of works and services being regulated in its own directive). A similar typology of public contracts
based on their object is also common in many other jurisdictions (sometimes including a specific
type for consulting and/or professional services) and is usually more common as the legal
terminology applicable to public procurement frameworks than the DBB, DB, and EPC conventions.
In this context for example, a DB contract is just a mixed contract that includes both a service or
consulting contract for the design of the project and a public works contract for the actual works.”
According to this report’s contributors, in any case, design-build (DB) contracts are also widely
used, with 65 percent of the economies (26 out of 40) having used this modality within the last two
years. Similarly, EPCs have been used in 30 of the 40 economies surveyed (75 percent). In OECD
high-income economies, EPC appears to be used less frequently, while it seems instead to be the
preferred method for TPl in lower and upper-middle-income economies.

Institutional Arrangements

When it comes to the development of infrastructure projects through TPI, procurement frameworks
generally provide for a broad definition of the procuring authorities. This includes ministries,
departments, and agencies and, depending on the cases, state-owned enterprises (SOEs), although the
scope of the application of public procurement frameworks to SOEs varies by economy. The public entity
responsible for each sector is therefore usually the procuring authority for TPI projects in that sector.
Taking into consideration the authors’ case study assumption that offers a highway as an example, this
responsibility will usually fall on the Ministry of Public Works, Ministry of Transportation, or Ministry of
Infrastructure (depending on the allocation of responsibilities within the government). Many economies
have also created specific agencies that act as procuring authorities for the development of the road
network. For example, in India the National Highways Authority of India is competent to “develop,
maintain and manage the national highways and any other highways vested in, or entrusted to, it by the
Government” (Section 16 National Highways Authority of India Act 68 of 1988).
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Planning and Preparation of TPIs

TPIs in the infrastructure sector usually involve large and complex projects whose success depends on
several factors that need to be assessed carefully by procuring authorities before embarking on the
investment. The planning and preparatory stage for a TPI project is crucial for its overall success and
for its ability to deliver the intended benefits to society. It is during this phase that the basic principles
governing the entire procurement process and a future relationship between contracting authority and
contractor are established.

Asound TPI planning and preparation process comprises several stages. It begins with the identification
of a project as well as with the decisions what to procure, where to invest, what objectives to pursue,
and what are the priorities. These decisions need to be supported by a thorough needs and cost-
benefits analysis; the choices made by the different procuring authorities must be aligned among each
other and be consistent with national/sectoral policies and strategies for public investments and with
broader development plans. It is important that TPI projects are not decided on in isolation by individual
contracting authorities. A system also needs to be in place for prioritization of projects so that often
limited public resources can be used most effectively and channeled to projects that respond to the
most critical needs of the economy.

Benchmarking Infrastructure Development 2020 discusses three topic areas within the planning and
preparation thematic area. These include planning and strategy that covers high-level policy aspects,
such as preparation of the national or sectoral strategies for infrastructure that are costed out and
include measurable targets. This area also analyzes a project prioritization system. The second broad
area is more project-oriented and looks at the various assessments or checks performed for a particular
project, such as ensuring that a TPI project is consistent with existing national strategies or priorities,
checking whether a TPl is the best option compared to alternative procurement methods such as PPPs,
and performing the necessary assessments, including a socio-economic analysis, risk assessment,
market sounding, and environmental and social impact studies (EIA and SIA), among others. The third
area covers all budget-related aspects of infrastructure investments, including identification of the
capital spending projects in the budget, making such information available online, having a budget
allocation for a project before launching procurement, and ensuring that a budget system has certain key
features that define its efficiency, including multiyear forecasting, establishment of the targets/ceilings
to ensure debt sustainability, and inclusion of all projects regardless of their sources of financing in
a budget. Internationally recognized good practices during the TPI planning and preparation thematic
area scored in BenchmarRing Infrastructure Development 2020 are summarized in Box 17.
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Box 17 | Planning and Preparation of TPIs—Good Practices Scored in Benchmarking Infrastructure
Development 2020

Good practices that help ensure that a TPI project is aligned with government priorities, budgetary
resources are available, and the project is ready to be tendered include the following:

> The government has national/sectoral public investment strategies and policies in place and
these strategies are costed out and include measurable targets.

> The government has a system to prioritize public investment projects, evaluates whether a TPI
is the best option compared to alternative procurement methods such as PPPs, and uses an
appropriate methodology for those decisions.

> The procuring authority ensures that a TPI project is consistent with existing public investment
strategies and priorities.

> Capital spending projects are identified in the budget and budgetary information about capital
spending projects is published online.

> The public budgeting system includes the following elements: multiyear forecasting,
establishment of the targets/ceilings to ensure debt sustainability, and inclusion of all projects
regardless of their sources of financing.

> The procuring authority prepares an annual procurement plan or a similar document and makes
it available online.

> The procuring authority has budget allocation for TPI projects before launching the procurement
process.

> Carrying out a TPI project is sufficiently justified based on the following assessments:
» Socio-economic analysis;
* Risk assessment;
» Procurement strategy;
» Market sounding regarding potential interest for a project among market participants;

» Market sounding to identify solutions and technology available as well as opportunities for
innovation;

« Environmental impact assessment, including a consultation process with the affected
communities; and

 Social impact assessment, including a consultation process with the affected communities.
> The results of the above assessments are included in the tender documents and published online.
> The tender documents are published online.

> The procuring authority prepares a draft TPl contract and includes it in the request for proposals
and/or tender documents.

> The procuring authority has developed the standardized model contracts and/or transaction
documents for TPI projects.

Figure 28 shows the dispersion of some of the good practices. The data in Figure 28 indicate that some
of the most basic elements of the planning and budgeting systems are quite common, including, for
example, the fact that all economies prepare national or sectoral strategies for infrastructure, with the
majority of them using both measurable targets (78 percent) and cost estimates (70 percent). All surveyed
economies also identify capital spending projects in their budgets, and many publish key budgetary
information online (93 percent) and require that a specific project be consistent with their national
strategies (85 percent). However, some practices are much less widespread. For instance, evaluation of
whether a TPl is the best procurement option compared to alternative methods such as PPPs is relatively
uncommon (33 percent) as is having a methodology for that evaluation (15 percent). Another rare practice
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is performance of the early-stage assessments that are key to understanding whether a project is worth
pursuing in the first place. Except for EIA, less than half of the surveyed economies require them. The most
uncommon assessments required are a market sounding for technological alternatives and innovation
(18 percent), a procurement strategy (30 percent), and a risk assessment (40 percent).

Figure 28 | Share of Economies that Adopt Good Planning and Preparation Practices by Scored Areas

(percent, N=40)
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The Benchmarking Infrastructure Development 2020 data reveal regional and income group variations
in the average score for the TPI planning and preparation thematic area (Figures 29 and 30). The data
reveal that the lower the income level of the group, the lower the average scores for the TPI planning
and preparation thematic area with the higher variation among income groups (26 points).

Figure 29 | Global Overview of TPI Planning and Preparation Scores (score 1-100, N=40)
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Figure 30 | TPI Planning and Preparation, Score by Income Group (score 1-100, N=40)
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The analysis that follows focuses on planning and strategy, alignment, and budgeting thematic areas.
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National Strategies, Project Prioritization, and Budgeting
Systems

The importance of a well-functioning system of infrastructure development cannot be overstated. Such
a system consists of three elements, the first of which is a high-level national or sectoral strategy for
infrastructure development, or planning and strategy. The economy’s overall economic strength depends
to a large degree on the strategic infrastructure it owns and operates. In this context, a long-term vision
and planning are key to ensure alignment of infrastructure development with the overall economy’s
priorities—beyond the constraining logic of political cycles.”® It is considered a good practice when
governments prepare a national economic infrastructure plan to optimize a portfolio of infrastructure
investments that include measurable targets and are costed out. This allows governments to identify
interrelationships among sectors, decide which sectors and areas of development are to be prioritized,
and identify opportunities to increase infrastructure provision by considering all available financing
sources, including private ones. Such planning requires the ability to consider the bigger picture and
see opportunities for greater interlinkages between infrastructure networks. The process of formulating
such plans will vary from economy to economy and will depend on its size, stage of development, and
existing political priorities.

The second important aspect is alignment, which includes a check of whether a TPI project is consistent
with existing national strategies and is the best option compared to alternative procurement methods
such as PPPs as well as a methodological support of such a check. Having such a requirement is a
key element in the whole infrastructure development system and not only ensures consistency of a
particular project with the economy’s development goals but also encourages political support for a
project once it's acknowledged as the one contributing to the achievement of the overall government
infrastructure agenda, which, in turn, increases chances for its successful realization. Given the strained
budgets in many economies, it is advisable in accordance with good practices that each project is
evaluated as to its funding, with a decision on whether it will be funded purely with taxpayer money
or if it may be suitable for another modality, such as a PPP. It is even better if there is also a specific
procedure or a methodology for how to perform such an evaluation so that this check is performed
consistently across projects.

Thefinalareais budgeting. Typically, during budget preparation, many officials have as a primary objective
ensuring that agencies spend all infrastructure funds allocated for a fiscal year. This operational focus
is natural—leaders fear forfeiting money if they leave it on the table—but it also prompts agencies to
prioritize shovel-ready projects that require immediate funding, since this will help them use their full
allocation. Because of this mindset, crucial infrastructure initiatives may not receive the capital they
deserve, including those that could reduce costs, increase productivity, or substantially benefit the
public. Conversely, projects that convey minor benefits may receive extensive funding, simply because
agencies can immediately implement them.® On the other hand, some governments may provide
minimal funds for maintaining and rehabilitating existing infrastructure, often because these projects
do not attract as much interest or political support as new construction. The lack of basic upgrades and
repairs raises overall infrastructure expenses, since many assets develop major problems associated
with neglect. If these issues are analyzed at a strategic level and a proper argument and justification are
made to highlight how maintenance projects relate to overall goals—for instance, by delivering shorter
commute times set as targets in a national plan—they may be more likely to receive funding and ensure
that the existing infrastructure is maintained adequately.®® Therefore, a capital planning and budgeting
process that is aligned with national infrastructure strategies is important. Aspects of the budgeting
thematic area discussed in this section include: an analysis of whether the capital expenditures
are clearly identified in a budget and whether this information is available online; whether the five
important characteristics of a budgeting system are present (multiyear budget planning, targets/ceilings
for debt sustainability, inclusion in the budget of all projects regardless of their sources of financing,
calculation of lifecycle costs at inception, and inclusion of all necessary routine maintenance costs in a
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budget); and whether a procuring authority is required to have a budget allocation for a project before
launching procurement.

Figure 31 data show that processes in the planning and strategy area are among the most commonly
adopted good practices. Thus, all surveyed economies require governments to prepare national or
sectoral infrastructure strategies. Among them, almost equal percentages of economies have such
strategies including either measurable targets (78 percent) or cost estimates (70 percent). Almost two-
thirds (65 percent) of all surveyed economies have both, including Australia, Chile, China, Colombia,
India, Indonesia, the Republic of Korea, Madagascar, Peru, Russian Federation, Spain, the United
Kingdom, and Vietnam. Having both characteristics in national infrastructure plans indicates more solid
and well thought out programs. Measurable targets act as key performance indicators, attainment of
which helps gauge whether long-term objectives and capacity constraints are addressed as the project
is being constructed. On the other hand, lack of cost estimates could lead to formulation of unrealistic
and/or unaffordable development plans and make it harder to attract extra-budgetary resources for
their realization. Therefore, addressing these aspects is important.

The majority of the surveyed economies have project prioritization systems (73 percent). Among those
that do not, lower-middle-income (43 percent) and MENA (75 percent) economies are the ones that top
the list. A system for selecting investments out of a pool of available options is crucial considering that
public resources are limited, and a clear mechanism should be in place to help guide the choice of one
project over the other.

Figure 31 | Practices in the Planning, Alignment and Budgeting Thematic Areas Observed in the

Surveyed Economies (percent, N=40)
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In the alignment area, two contrasting observations can be made. On the one hand, performing a check
for a proposed project in terms of compliance with existing strategies and priorities is quite common
(85 percent) while performing a check of whether a TPI is a better delivery mode than an alternative
method such as a PPP is somewhat uncommon (33 percent). An even smaller percentage of surveyed
economies (15 percent) has developed a methodology. These economies include Australia, Chile, Italy,
the Republic of Korea, Peru, and the United Kingdom. A good example of a methodology for performing
such an evaluation is a system in place in the Republic of Korea that consists of two steps: (1) review of
a possibility for a private investment and (2) a simplified value-for-money test.?

In the budgeting area, there is great variation in the adoption of good practices. The overwhelming
majority of the economies identify capital spending projects in their budgets (100 percent) and make
key budgetary information available online (95 percent). Having a budget allocation before launching
procurement is also seen across the board. When looking at the five characteristics of a budgeting
system included in the TPI survey, more basic requirements are more common than more advanced
ones. Multiyear forecasting for capital-related expenditures (78 percent) and establishing ceilings or
targets to ensure debt sustainability (73 percent) are the most common parameters. On the other hand,
characteristics related to routine maintenance and improvement costs (both their calculation and
inclusion in budgets) are quite rare. India, Mexico, and South Africa are among the few economies that
both calculate project life-cycle costs at inception and include maintenance and improvement costs in
the budget.

Cutting across the areas of planning and strategy, alignment, and budgeting, none of the surveyed
economies have all the policies, checks, methodologies, requirements, and characteristics in place.
However, some of the economies have most of these requirements. Among them are Australia, India,
Mexico, and South Africa, which lack only two parameters, and Chile, the Republic of Korea, and Peru,
which lack only one parameter (Chile and the Republic of Korea do not include maintenance and
improvement costs in their budgets, and Peru does not require inclusion of routine maintenance costs
in a budget).
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Box 18 | Pilot Practice-Based Survey—Findings for Planning and Preparation Stage

A sound TPI preparation process well defined in a regulatory framework is as critical as its
implementation to ensure well-structured projects. A pilot of de facto questions was included
in BenchmarRing Infrastructure Development 2020 to capture whether the written provisions are
applied in practice.®?

A comparison of the global average legal and practice scores (Figure B181) shows that both are
almost identical (a difference of 1 point) with the legal one being slightly higher. The legal scores
are higher in all income groups except for in the low-income economies, where the practice score
is eight points higher than the legal one, indicating that some of the good practices not required
under their regulatory frameworks are in fact implemented. During TPI planning and preparation, the
adoption of national and/or sectoral investment strategies for infrastructure is the area for which
contributors see the largest difference between regulatory requirements and practice (47 points).

Figure B18.1 | Planning and Preparation of TPIs—Legal and Practice Scores by Income Group
(score 1-100, Legal N=40, Practice N=38)
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Procurement of TPIs

Once the planning and preparation phase is complete, a procuring authority will proceed to the selection
of the (best) contractor (or consortium of contractors) to deliver a project. The procurement phase plays
a key role in the infrastructure sector because how well a TPI project is procured significantly affects
whether a project will be brought to completion according to the agreed terms and timeline. Contractors
for TPI projects are usually selected through a public tendering process that follows the existing public
procurement rules. In most economies such rules aim to achieve the objectives of attaining value for
money (VfM), avoiding the waste of public resources, fighting corruption, and promoting good governance
and accountability.®®

To achieve those objectives, the procurement process should adhere to principles of transparency,
fair and equal treatment of contractors, open competition, and sound procedural management. At the
same time, a regulatory framework geared towards constraints and compliance can shift the focus away
from the outcome- and performance-oriented nature of a good procurement system.®* For example,
a 2011 United Kingdom government report pointed to “poor and inconsistent procurement practices”
as a leading cause of waste and inefficiency in the public infrastructure sector.®® Moreover, the rules
and procedures followed during procurement can also either incentivize or deter innovation (this
aspect is analyzed in a separate section of the report). Therefore, it is not surprising that enhancing
the effectiveness of a public procurement is a major concern for policy makers. In the past 20 years,
procurement systems around the world have undergone significant reforms as part of good governance
programs.®® Strong procurement systems are key to generating value for money for governments, creating
business opportunities for industries (including for small and medium-sized enterprises, or SMESs),
fostering innovation, and driving economic growth and development. Ultimately, better procurement
systems lead to more and better infrastructure.

Benchmarking Infrastructure Development 2020 covers issues throughout the procurement process
that contribute to a fair, transparent and competitive selection of bidders and that also ensure that
the procuring authority selects the best contractor for the project. Areas that affect bidders’ ability
to participate in the process include restrictions for foreign bidders, local content requirements, and
the fair use of bid securities. The report also covers transparency issues like the online publication
and availability of the tender notice, answers to questions and clarifications, the tender award notice,
and the contracts themselves. Additionally, the design of the procurement process is considered, with
issues such as the composition of the bid evaluation committee, the available procurement methods,
the selection criteria used, and the consideration of sole proposals. Finally, several of the areas address
the fairness of the process, for example bidders’ access to procurement-related information, provision
of sufficient time to prepare and submit bids, clarity and comprehensiveness of the procurement
documents, restrictions on negotiations during the contract award, regulation of collusion, and the
existence of a complaints review mechanism. Internationally recognized good practices measured and
scored by Benchmarking Infrastructure Development 2020 during the TPI stage are summarized in Box 19.
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Box 19 | Procurement of TPIs—Good Practices Scored in Benchmarking Infrastructure Development 2020

Good practices that help to ensure fair competition, value for money, and transparency during the

TPI procurement process include the following:

>

The membership of the bid evaluation committee is specified, and its members are required to
meet minimum qualifications.

The procuring authority publishes a public procurement notice online.

Foreign bidders are not materially restricted or prohibited from participating in a TPI tender.
The procuring authority uses an e-procurement system with transactional capabilities.
There are mechanisms to secure bids, including bid bonds, among others.

If a bid bond is required to secure the bids, its amount is established as a percentage of a
contract value or as a flat amount.

Only regulated circumstances warrant the execution of a bid security mechanism.
The procuring authority grants at least 30 calendar days to potential bidders to submit their
proposals.

The procuring authority can choose among a range of competitive procurement methods to
select the contractor based on the method’s suitability, including procedures that support
innovation (such as competitive dialogue, among others).

If a direct (non-competitive) award is possible, there is a list of well-defined circumstances in
which the use of such a procurement method is justified.

The tender documents explain in detail the procurement procedure, providing the same
information to all bidders.

The tender documents specify the qualification requirements (or the pre-qualification
requirements, when applicable).

The qualification requirements (or the pre-qualification requirements, when applicable) are
effectively regulated to ensure equal access for all qualified bidders to a TPI tendering process,
without limiting competition.

Bids are opened in a defined time and place in public, soon after (e.g., within 24 hours) the bid
submission deadline.

The bid openingis recorded and/or streamed online, and the minutes are made available online.

Potential bidders can submit questions to clarify the public procurement notice and/or
documents, and the answers are disclosed to all potential bidders.

Potential bidders can suggest innovations to improve the tender documents or the procurement
approach, including value engineering and/or technologically neutral options, for example,
through the submission of variant bids.

There is a set timeframe for procuring authorities to provide answers to the bidders’ questions
or requests for clarification.

If any changes or modifications are made to the tender documents, the bid submission deadline
is extended sufficiently to allow the potential bidders to adjust their bids.

The procuring authority conducts a pre-bid conference to further inform the potential bidders,
and clarifications provided during such conference are disclosed to all potential bidders.

The procuring authority evaluates proposals strictly and solely in accordance with the evaluation
criteria stated in the tender documents.

Non-price criteria can be used for bid evaluation and such criteria are justified, objective, and
quantifiable.
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> The procuring authority provides cost estimates or the value of the contract in the tender
documents.

> The procuring authority follows a specific procedure to guarantee value for money if only one
proposal is submitted.

> Regulations establish a timeline or a maximum period of time during which the evaluation of
bids must be completed.

> The procuring authority publishes the award notice online.

> The procuring authority provides all bidders with the results of the TPI procurement process,
including the grounds for selection of the winning proposal.

> The procuring authority provides the bidders with the option of a debriefing meeting to discuss
why their bids were not selected.

> There is a standstill (or a pause) period of at least 10 calendar days after the notice of intent to
award a contract and before the contract is signed to allow unsuccessful bidders to challenge
the award decision, and this period is specified in the tender documents or award notice.

> Any material negotiations between a selected bidder and the procuring authority after the award
and before the signing of the contract are restricted and regulated to ensure transparency.

> Thereisa specific complaint review mechanism for complaints related to the procurement process.
> There is a specific timeframe to issue decisions on complaints.
> Decisions on complaints are subject to appeal.

> The original complaint or decision on the complaint is reviewed by an independent body (other
than a procuring authority or the courts).

> The regulatory framework specifically addresses collusive practices during procurement both
among bidders and between the bidders and the procuring authority.

> Bidders are required to submit an affidavit, administrative fines are based on the firm's
turnover, and the following are also regulated as consequences of collusion: criminal sanctions,
administrative penalties for government officials, suspension or debarment of firms, and/or
inability to access government subsidies or tax preferences.

> The review of collusion cases is done by an independent authority other than the courts.
> The procuring authority publishes the signed TPI contract and its amendments online.

Figure 32 shows the dispersion of some of the good practices. According to the data in Figure 32, the
most basic elements of a procurement system are also the most widespread, including the presence
of a complaint review mechanism, which is observed in all economies, the requirement to publish
the tender notice (100 percent) and award notice online (95 percent), the requirement for the tender
documents to detail the procurement procedure (98 percent) and to conduct the evaluation of proposals
strictly in accordance with the evaluation criteria set in the tender documents (98 percent). Some of the
more advanced features, however, are not as common. Recording or streaming the bid opening online
only happens in 10 percent of the surveyed economies, the inclusion of a standstill period in the award
notice (to ensure that unsuccessful bidders are aware of it) in only in 10 percent, the possibility to hold
a debriefing meeting is only regulated by 15 percent of the economies, and the presence of a specific
procedure in cases when only one bid is received in only 18 percent. These are some of the rarest
practices observed in the surveyed economies, so there is room for improvement.
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Figure 32 | Share of Economies that Adopt Good TPI Procurement Practice by Score Areas (percent, N=40)
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Figure 33 shows the global overview of TPl Procurement scores. The scores of TPI procurement thematic
area (Figure 34) show the same trends as in other thematic areas, i.e., that the higher the income level,
the higher the average score. However, procurement is the thematic area with the smallest variation
among income groups (12 points).

Figure 33 | Global Overview of TPl Procurement Scores (score 1-100, N=40)
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Figure 34 | TPI Procurement, Score by Income Group (score 1-100, N=40)
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The analysis that follows focuses on the topic of barriers to participation in public tenders by looking at
different aspects that may create barriers and deter the participation of both foreign and local bidders,
potentially reducing competitive tension including formal restrictions for foreign bidders to participate
in the tenders and the presence of local content requirements.

Barriers for Participation in Public Tenders

The cornerstone of effective competition for public infrastructure projects is the removal of artificial,
unjust, and arbitrary barriers to participation in public tenders, i.e,, formal and informal requirements and
procedures throughout the procurement process that make it harder for both national and international
companies to access the public procurement market or that simply discourage potential bidders from
participation in tender opportunities. Effective competition for public projects is important for: achieving
a better value for the taxpayers’ money (both better prices and better quality), reducing collusion
among bidders or between bidders and a procuring authority, encouraging innovation, and enhancing
accountability and fighting corruption. Ultimately, competition leads to better value for money.
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Box 20 | Soft Barriers to Participation in Public Tenders

Besides explicit barriers to participation for foreign bidders, some rules and practices (or the
lack thereof) may make it harder for both national and international contractors to access public
tender opportunities. Eliminating discretionary and unjustified direct and indirect barriers to entry
is key to stimulating competition. In order to do so, the regulatory framework needs to adhere to
principles of equal treatment of bidders, non-discrimination, and transparency during all stages of
the procurement process, from issuing the tender notice to the award of the contract. In particular,
there are three issues assessed as part of Benchmarking Infrastructure Development 2020 that can
create unnecessary barriers to the participation of a larger pool of bidders: the lack of adequate
time to submit the bids, non-transparent qualification requirements, and arbitrary or excessive
bid security requirements.

Granting a sufficient period of time (usually at least 30 calendar days) to potential bidders to
submit their bids guarantees equal access to procurement opportunities as it enables all
companies to get familiar with the procedures and requirements in place. This requirement can
be very important especially in the case of international tenders because foreign suppliers might
be less familiar with local conditions. Among the surveyed economies, all economies, except for
Algeria, the Philippines, and Indonesia, establish an explicit period of time to be given to bidders
to prepare and submit their bids. The shortest period, 10 days, is given to bidders in the Arab
Republic of Egypt, while the longest one, 90 days, is observed in Tanzania. Among the remaining
economies, 45, 40, and 35 days are the most common periods regulated.

All surveyed economies are directed to specify any (pre-)qualification requirements in tender
documents, making them available to all potential bidders. Furthermore, 26 (65 percent) surveyed
economies regulate parameters for such requirements to ensure that they do not unduly restrict
competition. For example, a requirement that “conditions of participation do not directly preclude
potential suppliers on the basis that they have not had prior experience supplying to government”
is seen in Australia. In Brazil “the use of any element, criterion or a secret, subjective or a reserved
factor that may even indirectly elude that the principle of equality among bidders is violated is
prohibited.” Regionally, all surveyed economies in the ECA, OECD, and SAR regions provide for such
additional requirements, while the majority of economies in the other regions establish them, except
for the SSA region, where only 10 percent of economies surveyed in the region establish them.

Finally, an effective procurement system must also have a bid security mechanism to ensure that
a winner will follow through and sign the contract. There are various ways to establish such a bid
security mechanism, including through the requirement to provide a monetary guarantee that
will be forfeited in case of refusal to sign the contract or a bid declaration, which is a notarized
sworn statement made by a bidder committing to sign a contract if he is selected. As with the pre-
qualification requirements, conditions for bid securities must be adequate to the object and scope
of procurement and must not create a barrier that can only be overcome by a single or a very
limited cluster of bidders. The data compiled as part of Benchmarking Infrastructure Development
2020 show that a bid bond (90 percent) is the most common type of bid security mechanism used
in the surveyed economies, with the amount set predominantly as a percentage of a contract
or bid value (63 percent). The most typical percentage value for bid bonds is 2 percent, seen in
36 percent of the surveyed economies that establish a bid bond amount as a percentage of a
contract or bid value. The other common values are 1 percent, 3 percent, and 5 percent. Among
the 25 economies in the sample that regulate a bid bond amount in such a way, the minimum and
maximum values observed are 0.5 percent in Ukraine and 5 percent in Argentina, El Salvador, and
the Russian Federation.
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Despite the well-known benefits of competition, however, in some cases, governments choose to
establish formal and direct barriers to procurement market entry, intending to support certain other
objectives seen as worthy of public protection; for example, governments might want to limit access
and/or grant preferential treatment to local contractors in order to support the local economy or
bolster nascent industries. This may limit competition by formally restricting access to foreign bidders
or introducing conditions or other additional requirements applicable to foreign suppliers only. For
example, a procuring authority might ask suppliers to employ a certain percentage of the workforce
from the local region, or it might impose other requirements such as expecting all (or just a certain
percentage of) local goods/materials to be used, or it might impose price preferences in favor of local
suppliers. Procuring authorities might incur additional costs by implementing such policies because they
might not be selecting the best contractor and/or they might be paying more for the project. However,
this may be justified by related economic and political benefits, especially in developing economies
where governments are commonly the only outlets for trade and work orders. Indeed, governments
often resort to such policies in order to achieve broader social, economic, and environmental goals, i.e,
goals that go “beyond the delivery of a project itself’®® However, these policies should be pursued only
when the level of competition in the national market is adequate not to overly compromise value for
money (and a proper market sounding assessment may be required to fully understand this). Ultimately,
these limitations should be clearly justified and regulated in a transparent and objective manner (non-
arbitrary) that provides clarity to potential bidders.

Benchmarking Infrastructure Development 2020 analyzes the accessibility to public tenders by foreign
companies from two different perspectives. First, restrictions and requirements for the participation of
foreign bidders include: discretionary power by the procuring authorities to limit access to foreign bidders,
the presence of a local office/branch or the requirement to form a joint venture with a local company,
requirements to have local experience, or the establishment of a threshold above which public tenders
are open for foreign bidders. The second is the presence of local content preferences: the need to use
a certain percentage of inputs from local suppliers, the establishment of a quota of public contracts
that must be tendered to local bidders, awarding of contracts to the domestic bidder when two identical
bids are identified, granting local bidders additional points or price discounts during bid evaluation, and
establishing higher bid security for foreign bidders. Figure 35 summarizes the data obtained on this matter.

Almost a third (30 percent) of the surveyed economies have at least one of the above-mentioned
restrictions for foreign bidders. The presence of a threshold requirement is the most common restriction
for participation of foreign bidders, observed in six (15 percent) surveyed economies. Indonesia displays
the highest monetary threshold, about US$62.5 million for the tendering to be open to foreign bidders.
Procuring authorities in Ghana, the Kyrgyz Republic, and the Philippines, on the other hand, can at their
discretion limit the access of international companies to public tenders. Thresholds for public tenders
to be open to foreign bidders are preferred to an outright prohibition to participate as they still allow
procuring authorities to receive the benefits of international competition for projects that are above
the thresholds while reducing the complexity of the procurement process for projects that might not be
of interest to foreign contractors. However, for thresholds to be truly useful, they have to be set at an
adequate level, i.e.,, not so high as to exclude potential foreign participants and sufficient to guarantee
adequate competition at the national level. The need to form a joint venture with local companies is
present in five (13 percent) surveyed economies, and in the Arab Republic of Egypt, foreign bidders need
to establish a local office/branch before participating in a bidding process.

Local content preferences are much more common than restrictions for foreign bidders: 24 (60 percent)
economies establish some form of local content requirements. Moreover, in most of the economies that
have local content requirements they are mandatory (50 percent of all surveyed economies or 83 percent
of the economies that have such requirements). A trend surfaces when looking at the income level of
the economies that predominantly adopt local content requirements: The lower the income level of the
economy, the more likely it is to support local contractors by giving them some advantages or protections
when bidding for public works contracts. Thus, among low-income economies surveyed, all the economies
adopt such a regime, while only 14 percent (1 out of 7) of high-income economies do the same.
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Figure 35 | Restrictions for Foreign Bidders and Local Content Requirements (percent, N=40)
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Source: Benchmarking Infrastructure Development 2020.

By and large, the most common type of local preference is a system of price discounts applied to
domestic firms’ offers (or, on the other hand, a system of price mark-ups added to bids submitted by
foreigners) in order to make local bids more competitive. This practice is observed in 17 economies
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(43 percent). Requiring contractors to use a certain percentage of local inputs (i.e,, goods or services)
when delivering a contract occurs in nine (23 percent) surveyed economies. Four surveyed economies
(Colombia, El Salvador, Ethiopia, and Mexico) (10 percent) award a contract to a domestic bidder if there
is a tie with an equally competitive bid from a foreigner. Another four (Algeria, Colombia, South Africa,
and Vietnam) assign extra points to domestic bids when a system of points/weights is used to evaluate
the bids. Price discounts (mark-ups) are somewhat better than other restrictions on foreign bidders
because their costs can be quantified.” Additionally, by using a system of price discounts/mark-ups,
the procuring authority can still attain benefits from allowing foreign bidders to bid for public tenders,
including obtaining innovative solutions as well as reducing corrupt and collusive practices.”

Box 21 | Pilot Practice-Based Survey—Findings for the Procurement Stage

A procurement process clearly defined in regulatory frameworks is as critical as its implementation
to ensuring a transparent and competitive tendering process. A pilot of de facto questions was
included in Benchmarking Infrastructure Development 2020 to capture whether the written
provisions are applied in practice.”

As with the planning and preparation stage, the global average legal and practice scores for the
procurement stage do not differ significantly (4 points) and this gap is only slightly larger than in
the planning and preparation phase where it was just one point (see Figure B211).

The high-income group shows the largest difference between legal and practice scores (12
points), followed by lower-middle-income economies (6 points), indicating that implementation
lags behind legal requirements. Upper-middle-income and low-income economies seem to
follow good procurement practices as they are prescribed in their regulations. According to the
survey responses, the area where practice lags most behind regulatory provisions is in the use of
innovative procurement methods (i.e., competitive dialogue) (39 points).

Figure B211 | Procurement of TPIs: Legal and Practice Scores by Income Group (score 1-100, Legal
N=40, Practice N=38)
80

70

60

50

40

30

20

10

High income Upper middle income  Lower middle income Low income

Hl Average TPl Procurement Legal Score Bl Average TPl Procurement Practice Score
— Global Average - Legal — Global Average - Practice

Source: Benchmarking Infrastructure Development 2020.

Procurement of TPIs



TPI Contract Management

Contract management is an important phase in a TPl project cycle. Once a contract is awarded and
signed, the implementation stage begins. The project’'s management determines whether it will succeed
in delivering the intended results. The same efforts put into the contract’s award need to be putinto its
management. Failure to do so could even undermine procurement reforms.”? Noteworthy is the criticism
raised by Steven Kelman. He claims that the aims of the Government Performance and Results Act
of 1993 to reform the US. procurement system were undermined because of lack of attention and
resources devoted to the contract management phase. He writes that “the system was getting better,
but contract management was getting worse—so much so that we have not noticed any improvements.””

To this end, it is crucial to establish a sound TPI contract management system and a dedicated TPI
contract management team to oversee the implementation of a contract. As Kelman argues, a dedicated
workforce and sufficient management resources for the implementation of projects are crucial to the
success of the contract management phase. Effective contract management can help the authority save
money and resources by avoiding costs overruns and corruption. Gavin Hayman contends that “poor,
rushed project management further undermines public efficiency.”

Works need to proceed according to the contract agreement reached between the authority and the
awarded bidder, respecting the timeframe, quality, costs, and any other conditions in the contract. This
is essential for the efficient and effective delivery of the infrastructure project and for the fairness of
the procurement apparatus as a whole. Time overruns, delays in performance, delays in delivering the
work, delays in payments, and contract modifications of any sort need to be carefully monitored and
investigated because they might signal malpractice and corruption and they might compromise the
satisfactory completion of the project. For example, delays in delivering the project by the contractors
create problems both for the end users—the citizens who ultimately should benefit from the project—
and for the procurement authority/government that has commissioned the project. Furthermore, such
delays diminish the economic and social benefits that were supposed to be gained from the project
and jeopardize the credibility of the procurement authority (and depending on the importance of the
infrastructure, the government itself) that had commissioned the project, causing political backlash.
One way to limit delays—and to make contractors accountable for such delays—is to anticipate penalties
for such delays to be imposed on the contractor by the authority. In the authors’ sample of cases, the
regulatory frameworks of all but three countries (Georgia, Uganda, and the United Kingdom) provide that
penalties are enforced on the contractor for delays in TPI contracts in accordance with the agreed-upon
contract timeline.

Another sensitive issue of contract management is that of contract modifications. As is often argued in the
literature, the possibility of modifying contracts needs to be carefully evaluated as artificial modifications—
or modifications that exceed a set value of the contract, or that alter the contract substantially, for
example by altering the quality and the overall costs of the project—might affect competition and might
lead to a breach of procurement law, compromising the legitimacy of the award itself’® It is the practice in
some jurisdictions, for example, that changes to contracts that amount to a “new contract” need to be re-
tendered or face potential breach of procurement rules.” It is essential to regularly conduct inspection of
work to monitor the quality and the pace at which the work is proceeding and to ensure that a thorough
inspection of the infrastructure precede its final acceptance by the authority.

A sound contract management system will include many elements, one of which could be, for example,
a system of tracking the progress of construction works together with making this information available
to the public online. Such a system would act as an early warning mechanism to flag any possible delays
or problems throughout project delivery. To help reduce the risk of corruption and ensure that work is
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completed satisfactorily, an independent audit and control mechanism must also be in place. When
possible, external stakeholders should also be involved in the monitoring and inspection process; it is
becoming common practice, for instance, to involve civil societies organizations or groups of interested
citizens in the monitoring, inspection, and control of work progress. In this respect new and modern
methods of data standards publications and dissemination aimed at enhancing transparency, such
as the Open Contracting Data Standards (OCDS), have the potential to greatly help the monitoring of
contract management by the authority and by interested stakeholders, such as the public, civil society,
and other companies.” In the sample of cases in Ukraine, for example, open contracting and the OCDS
have been used extensively, leading to greater accountability, increased competition, and major savings.”

Control mechanisms are also important to maximize governments’ chances of success in addressing—
and containing—contractors’ opportunistic behaviors, especially when contracts are complex.®

Acknowledging the importance of the contract management phase, Benchmarking Infrastructure
Development 2020 measures several aspects, including the presence of a contract management
system with such elements as a specialized contract management team, a manual, and risk mitigation
mechanisms; the regulation of the monitoring and evaluation system during the construction phase,
including progress-based payments, progress reporting, and information disclosure requirements; the
presence of an independent audit and control mechanism; performance guarantee requirements and
their characteristics; and a robust system for making payments by contracting authorities and express
provisions to regulate different circumstances during the life of a contract such as force majeure,
material adverse government action, change in law, renegotiations, and dispute resolution mechanisms,
etc. Internationally recognized good practices in the contract management phase of TPI projects are
summarized in Box 22.
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Box 22 | TPI Contract Management—Good Practices Scored in Benchmarking Infrastructure
Development 2020

Good practices to ensure successful implementation and delivery of a TPI project include the
following:

>

Figure 36 below shows how widespread some of the good practices mentioned in Box 22 are in the
surveyed economies. The majority of best practices analyzed are followed by more than half of the
economies surveyed, making contract management the thematic area with the most compliance. Some
of these good practices are fundamental pillars of contract management, including explicit regulation
of contract modifications during the contract life (98 percent), requiring a performance guarantee (98
percent), or regulating a system for monitoring performance of construction works (98 percent). The
only three good practices that are followed in less than half of all the surveyed economies are requiring
third-party government approval for contract modifications (40 percent), making construction progress
information available online (23 percent), and requiring that a contract management team consist of

The procuring (or contract management) authority has a system to manage the implementation
of the TPI contract, including establishing a contract management team, adopting an
implementation manual, and risk mitigation mechanisms.

The members of the TPI contract managementteam are required to meet minimum qualifications.

The procuring (or contract management) authority has a system for tracking the progress of
construction work, with relevant information publicly available online.

There is an independent audit and control mechanism to oversee the contract management stage.

The contractor is required to provide a performance guarantee, the amount of which is
determined explicitly, and there are specific circumstances that justify its invocation.

There is a specific timeline within which the procuring authority must make payments to
contractors and if there are any delays interest is payable on the overdue amount.

The contractor is penalized for delays in the delivery of a project.

The contractor is required to take out and maintain insurance against a comprehensive list of
risks during the implementation phase.

Consequences of the procuring authority’s default on its obligations are regulated.

Modifications or amendments to a contract are expressly regulated to reduce incentives for
opportunistic behavior by either party.

Third-party government approval is required for contract modifications.

The procuring (or contract management) authority cannot unilaterally modify a contract without
third-party approval.

Specific circumstances (force majeure, material adverse government action, change in the law,
refinancing) that may arise during the life of the contract are expressly regulated.

Alternative dispute resolution mechanisms are available, including domestic and international
arbitration, dispute resolution boards, and mediation.

Arbitration awards are enforceable by local courts.
Grounds for termination of the contract and the associated consequences are well defined.

The procuring (or contract management) authority inspects the works after the completion of a
construction contract.

members that meet minimum technical qualifications (23 percent).
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Figure 36 | Share of Economies that Adopt Good TPI Contract Management Practices by Scored Areas

(percent, N=40)
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Figure 37 shows the global overview of TPI contract management scores. The average score for the
contract management thematic area (77 points) is higher than for both preparation and planning (61)
and procurement (67) thematic areas (Figure 38). When disaggregated by income level, the lower income
economies surpass the upper-middle ones, which departs from a trend detected in the other two
thematic areas, in which higher incomes were associated with higher average scores.

Figure 37 | Global Overview of TPI Contract Management Scores (score 1-100, N=40)
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Figure 38 | TPI Contract Management, Score by Income Group (score 1-100, N=40)

100
90
80

70
60
50
40
30
20
10

High income Upper middle income ! Lower middle income Low income

— Global Average

Source: BenchmarRing Infrastructure Development 2020.

The analysis that follows focuses on the topic of payments made by the contracting authorities to
contractors, whether such payments are mandated to be made within a set deadline and whether
penalties are required in the case of delays.

Late Payments, Penalties, and Contract Performance

Timely payments by procuring authorities are critical for suppliers. Delays in payments increase costs
and may negatively impact the completion/realization of a project. Delays also undermine confidence
in the reliability of the procuring authority and might deter good contractors from participating in public
tenders. They can even limit the appetite to do business with the government if delays in payments
are an endemic problem within an economy rather than limited to a specific authority. Furthermore,
payment delays can mask corruption—officials responsible for authorizing payments may withhold
funding for unethical or even illegal reasons.

Delays in payments are particularly detrimental to SMEs if they subcontracted to deliver some of the
project-related works. Delays can drive smaller companies out of business because they depend more
on prompt payments to finance their activities and might need to resort to private lending or face
higher financing and operating costs, including for paying their employees. Furthermore, late payments
can cause delays in the delivery of a project because contractors might not have sufficient resources
to continue carrying out their activities, i.e., buying materials and paying their employees.®' The issue of
payment delays is acute even in some more developed economies as has been the case in the European
Union. The EU issued Directive 2011/7 on combating late payments, which establishes maximum periods
under which the EU member states have to ensure timely payments to contractors. However, as recent
case law from the Court of Justice of the European Union demonstrates, payment delays remain endemic
in some European economies.®
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Benchmarking Infrastructure Development 2020 measures whether a regulatory framework establishes
a specific period of time within which the procuring authority must pay submitted invoices, whether
penalties are imposed for delays, and whether payments during the construction stage are linked to
progress in contract delivery. As shown in Figure 39, most economies employ these practices.

Figure 39 | Good Practices for Payments by Procuring Authorities (percent, N=40)
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Source: Benchmarking Infrastructure Development 2020.

Looking at each practice individually, most procuring authorities (78 percent) link payments to
progress in contract delivery. Among the economies that adopt this practice is Colombia, where the
Public Procurement Law provides that “in works projects, the procuring entities shall make payments
commensurate with the progress of the works.” Similarly, in India the Standard EPC Agreement provides
that “a [contracting] authority shall make interim payments to the Contractor as certified by the
Authority’s Engineer on completion of [each] stage, in the length, number or area as specified and
valued in accordance with the proportion of the Contract Price assigned to each item and its stage.”

Eighty percent of surveyed economies set a specific timeline for paying invoices. Thirty days is the
most common period set; it is seen in 38 percent of the surveyed economies. On average, high-income
economies have shorter timelines (24 days) than low-income economies (41 days). Among the economies
that provide for a specific time to pay the invoices, all surveyed economies in the OECD, MENA, and
SAR regions establish such a timeline. Several economies in the LAC, EAP, SSA, and ECA regions could
improve their regulation of this matter as they do not explicitly provide for a specific timeline, including
Colombia, El Salvador, China, Georgia, Kenya, the Kyrgyz Republic, Myanmar, and Tanzania. The longest
payment period is 75 days, in Madagascar, while the shortest one, five days, is observed in Indonesia
and the Republic of Korea.

Consequences for not complying with the established payment periods incentivize the procuring
authorities to respect such periods, serving as enforcing mechanisms and, to some extent, compensating
the damage to contractors due to late payments. Seventy-eight percent of the surveyed economies
regulate such a practice. For example, in Ghana the Contract Administration Manual for Works says that
“if [a contracting authority] makes a late payment, the Contractor shall be paid interest on the late
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payment in the next payment [period]. Interest shall be calculated from the date by which payment
should have been made up to the date when the late payment [was actually] made at the interest rate
for each of the relevant currencies of payment.” In Mozambique, Decree N2 5/2016 provides that “in the
event of late payment due by the Contracting Authority, the Contractor is entitled to default interest
under the terms set out in the Contract.”

Box 23 | Pilot Practice-Based Survey—Findings for Contract Management

Itis crucial to establish a sound contract management system to oversee implementation of a TPI
contract. Such a system should not only be clearly defined in the regulatory framework but also
carried out in practice. A pilot of de facto questions was included in BenchmarRing Infrastructure
Development 2020 to capture whether the written provisions are applied in practice.®

The data show that the difference between global average legal and practice scores in the contract
management phase is the largest among all phases analyzed (18 points vs. 1 point in planning and
preparation and 4 points in procurement stages) (see Figure B231). Legal scores are higher than
practice ones in all income groups, showing that implementation of good contract management
practices is lagging legal requirements in all economies. Interestingly, the largest gap (27 points)
and the lowest practice score (56 points) are observed for the high-income group, and the low-
income group has the smallest gap (7 points). During TPI contract management, the adequate use
of the performance guarantee is the area where contributors see practice falling furthest behind
from regulations (44 points).

Figure B23.1 | Contract Management of TPIs: Legal and Practice Scores by Income Group (score
1-100, Legal N=40, Practice N=38)
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Procurement Practices to Induce
Innovation

Promoting innovation is becoming a core objective for policy makers. Public procurement, given its size
and the role it plays, is recognized as an important lever for stimulating innovation and an instrument
for supporting and promoting innovative policies.® This is especially the case where government
demand is significant, as in the case of investments in infrastructure. Through procurement activities,
governments can support the use of new technologies, designs, networks, and ideas. As Richard Baron
argues, “like other demand-side innovation tools (regulations and standards), procurement can spur
innovation without engaging new spending—a plus in times of fiscal consolidation.”®® In turn, through
innovation in procurement, governments can “achieve better outcomes”® both in terms of efficiency
and effectiveness of the gains. Innovation procurement has been described as “an opportunity for
public buyers, citizens and businesses."®’

Public procurement can support innovation by identifying an unsatisfied need and creating a market
to respond to it; aggregating demand from various agencies in a country, creating a larger market and
economies of scale for a new product or service; and providing a reputational boost to the selected
product or company, which can facilitate market penetration beyond the procurement contract (11SD
2012).88 Legislation in many economies now recognizes the role that procurement can play in innovation.
For example, the preamble of the 2014 EU Directive on public procurement states that “public authorities
should make the best strategic use of public procurement to spur innovation ... [which] plays a key role
in improving the efficiency and quality of public services while addressing major societal challenges."®
However, there are still significant barriers to the effective fostering of innovation within the procurement
process. Procurement for innovation requires flexible and dynamic procedures, an efficient dialogue
with contractors, and competent and honest officials who can exercise their discretion effectively when
necessary.”® On the other hand, in an attempt to limit the scope and occasions for corruption and
collusion, many procurement systems are geared towards constraining the discretion of procurement
officials, shackling them with excessive regulation and scrutiny.” This can cause rigidity in the rules
and lead to inefficient and ineffective procurement. Therefore, balancing the two objectives of inducing
innovation without increasing the risk of corruption is a process that must be undertaken by each
economy while giving consideration to the local circumstances and practices.

Benchmarking Infrastructure Development 2020 includes a set of questions that helps clarify whether
procurement regulations are geared towards facilitating innovation. Such questions address whether
there is: the requirement to perform a market sounding exercise during the preparation stage that
is specifically designed to identify the available technologies and opportunities for innovation; the
possibility forthe procuring authority to conduct a pre-bid conference to further enhance communication
with the potential bidders; the possibility for the bidders to suggest innovations/modifications including
through the submission of variant bids; the use of an e-procurement system that has transactional
capabilities; the possibility to use non-price criteria to evaluate the bids that are justified, objective, and
quantifiable; and the availability of more innovative procurement procedures, including a multi-stage
tendering, a competitive dialogue, and the best and final offer (BAFO) process.
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Box 24 | TPI Procurement Practices That Induce Innovation

Good practices to facilitate innovation include the following:

> A market sounding to identify available technologies and opportunities for innovation is
performed before launching procurement.

> The procuring authority may conduct a pre-bid conference to further enhance direct
communications with potential bidders.

> Bidders can suggest innovations or modifications to the tender documents or technological
solutions, including through submission of variant bids.

> Procurement is carried out via an e-procurement system that has transactional capabilities.

> Non-price criteria can be used to evaluate the bids and such criteria are regulated effectively to
ensure that they are justified, objective, and quantifiable.

> More innovative procurement procedures are available, including a multi-stage tendering, a
competitive dialogue, and a best and final offer (BAFO) process.

Figure 40 demonstrates how widespread are practices that induce innovation in the surveyed economies.
The data indicate the most common practices are the possibility to use non-price criteria that are
justified, objective, and quantifiable for evaluating the bids, and the use of an e-procurement system
that has transactional capabilities. On the other hand, requiring a market sounding exercise to scan
for available technologies and innovations and some of the more advanced procurement methods,
including a BAFO process and a competitive dialogue, are relatively rare in the surveyed economies.
Holding a pre-bid conference is also a rare practice. The lack of a market scoping for innovation might
be problematic because this instrument is important for understanding what innovative solutions are
already available and how to maximize innovation within the procurement cycle. Considering innovative
aspects at early stages of the procurement cycle would allow the authorities to devise better strategies
for innovation and adopt innovative solutions more consistently.

Figure 40 | Share of Economies that Adopt Good TPI Procurement Practices by Scored Areas (percent, N=40)
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Good practice suggeststhatprocuringauthoritiesshould be ableto choose amonginnovative procurement
procedures based on a method’s suitability for a particular project. Among the surveyed economies, at
least one of the three procurement methods that facilitate innovation is available in 70 percent of the
economies. Multi-stage tendering is the most popular method (55 percent of the surveyed economies),
followed by competitive dialogue (20 percent) and BAFO process (8 percent). Some other methods seen,
for example, in the EU economies include a partnership procedure specifically designed to promote
and encourage innovation. Australia also encourages non-traditional procurement approaches when
they can be linked to and favor innovation. Thus, according to section 3.3 of the New South Wales (NSW)
Market Approaches Guide, the NSW Government Procurement Board encourages agencies to consider
non-traditional approaches to procurement because “adopting procurement processes that are open
to, and encourage, innovation, gives the market the opportunity to offer solutions that may be more
productive, a better fit for government needs and, in some cases, more cost and resource efficient”

The authors’ analysis also reveals that less than half of the surveyed economies (48 percent) allow
bidders to suggest innovations through, for example, the provision of value engineering and/or
technologically neutral options, including by submitting variant (alternative) bids. This might be a sign of
how rigid procurement systems in some economies can be and how difficult it is to propose innovative
solutions. An example is the Republic of Korea, where bidders are allowed to submit “alternative designs
alongside the original bid in [the] ‘tendering procedures for alternatives’ when these actively promote
innovation.”? In Ghana, bidders can explicitly suggest innovations through value engineering that “(i)
accelerate completion; (i) reduce the cost to the Employer of executing, maintaining or operating the
Works; (iii) improve the efficiency or value to the Employer of the completed Works, or (iv) otherwise be
of benefit to the Employer.®

Innovations can also be linked to the use of modern technologies in procurement, such as through the
establishment of an e-procurement system that not only notifies potential bidders about upcoming
opportunities and provides other related notices but also has a number of useful transactional
capabilities. E-services that streamline the procurement process include: submission of bids online;
automatic opening of the bids soon after the bid submission deadline; and fulfilment of the tender
requirements. Such services offer better and more transparent communication tools that can be
streamed online and offer the opportunity to make video/audio recordings of the important steps in
a bidding process that is open to the public. In the sample of 40 economies, an e-procurement system
with transactional capabilities is used in 65 percent of the cases, a sign that a digital procurement
system is now by itself an important innovation in the way procurement authorities in many economies
operate. However, only 2 out of the 10 economies surveyed in Sub-Saharan Africa use such a system.
In some countries, e-procurement is being completed by the use of Open Contracting Data Standards,
an innovative method to enhance transparency and ensure that “everyone sees everything” This new
method of enhanced transparency can not only help curb corruption but also enhance competition and
stimulate participation of SMEs in the public procurement market.”

Finally, innovations can also be fostered (or at least supported) at the evaluation stage when the use
of non-price criteria is allowed. In the surveyed economies, this is a rather boilerplate requirement
observed in almost all the surveyed economies, with the overwhelming majority of those also explicitly
requiring such criteria to be justified, objective, and quantifiable (92 percent). This requirement is
important to ensure that the non-price criteria are not twisted or abused to favor specific contractors by
masking corrupt activities. Examples of non-price criteria that may induce innovation include giving extra
points for the advanced technological solutions offered or the enhanced environmental characteristics
of a project, such as energy conservation or pollution reduction, among others, as well as the use of
a life-cycle costing approach, in which the overall cost of a project from construction to demolition, if
envisaged, is minimized.

There are significant differences in the level of adoption of procurement-related innovative practices
among income level groups (Figure 41). Unsurprisingly, high-income economies are above other income
groups and the global numbers in terms of adoption of innovative practices. All the surveyed high-
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income economies (Australia, Chile, Italy, the Republic of Korea, Saudi Arabia, Spain, and the United
Kingdom) use justified non-price criteria and have e-procurement portals with transactional capabilities.
Allowing variants is also common in these economies. Market sounding for innovation, while still not as
widespread in high-income economies (57 percent or four economies: Australia, Chile, Italy, and the United
Kingdom), is almost a nonexistent requirement in other income groups (only required in the Philippines,
Romania, and Azerbaijan). A similar trend surfaces with competitive dialogue, which is the preferred
innovative procurement procedure in high-income economies (43 percent) while being rarely present in
other income groups (which instead rely more commonly on multi-stage procedures, 61 percent). This
is in contrast with a less frequent use of pre-bid conferences as a means to interact with the bidders
in high-income economies (29 percent) when compared to the other income groups (55 percent). This
may reflect a different context or traditions but may also indicate that a competitive dialogue is used
as a more structured and advanced way of introducing interactions and fostering innovations during
the procurement process. Aggregating all the parameters discussed, certain conclusions can be made:
The economies that have the largest number of innovation-promoting practices are Australia and South
Africa, with Australia only lacking an express regulation of a competitive dialogue and South Africa
missing the requirements of a market sounding for innovations and an e-procurement system that has
transactional capabilities. In all other economies, there is ample room for improvement as several of
the above-mentioned practices are still not in place.

Figure 41 | Adoption of Good Practices in the Area of Innovations by Income Group (percent, N=40)
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Conclusions and Next Steps

Benchmarking Infrastructure Development 2020 assessed the regulations used to develop PPPs in
140 economies worldwide. The data reveal that several economies have enacted new PPP laws and
regulations that resulted in significant improvements in the quality of their frameworks as measured
by this project. Most of those positive changes have taken place in the preparation phase and in
USPs. Despite this, however, improvements to the regulatory frameworks for PPPs remain to be made.
Preparation of PPPs is the phase with the most room for improvement in all regions and income groups,
but particularly for low-income economies. Interestingly, according to the data of the pilot practice-
based survey, it seems that this is the phase where the implementation of good international practices
precedes regulatory (de jure) requirements. During the procurement phase, high-income economies
typically employ more of the recognized good regulatory practices, but there is still plenty of room
for improvement for lower- and lower-middle-income economies. Improvements are still needed in
PPP contract management across all regions and income groups. Moreover, the findings from the pilot
practice-based survey shows this as an area where implementation lags the adoption of regulatory
provisions. The same happens to an even larger extent in the case of USPs. Finally, while economies
tend to adhere to international good practices in terms of disclosure of information to the public in the
procurement phase, they do not so often adopt such disclosure practices during the preparation phase
and contract management.

The BenchmarRking Infrastructure Development 2020 pilot assessment for the preparation, procurement,
and contract management of TPl in 40 economies also revealed interesting trends. The quality of the
regulatory environment for planningand preparation and for asset management of TPl projects hasample
room for improvement, particularly in low-income economies. While the regulation of procurement for
TPIs is more consistent across income groups, there is still room for improvement, in particular for low-
income economies. Regarding TPl contract management, in most of the measured areas internationally
good practices are already adopted in the regulatory frameworks. However, results from the pilot
practice-based survey indicate that this is precisely the area where practice lags more often behind the
adopted regulations. However, for TPI preparation and procurement, de facto implementation appears
to closely follow the regulations. Finally, the data show a path forward for emerging economies to start
introducing more advanced procurement practices to foster innovation.

This 2020 edition of BenchmarRking Infrastructure Development introduced a relevant thematic expansion
to cover TPl in a subset of 40 pilot economies. It also piloted a systematic assessment of de facto
implementation of adopted regulations. Even the PPP assessment was refined based on input received
since the publication of Procuring Infrastructure PPPs 2018. Moving forward, the initiative will build upon
the current experience to expand the geographical coverage of the TPl assessment and to continue
updating the PPP assessment, without major methodological changes, to allow for more systematic
tracking of reforms. Importantly, the practice-based survey has faced challenges in its implementation
and therefore it will need to be refined and further tested to achieve more robust results.

Both the PPP and the pilot TPI assessment follow the structure of the project cycle (i.e., preparation,
procurement, and contract management). Beyond the specifics of each assessment, it is possible to
make a high-level aggregate comparison for the 40 economies which are covered in both the PPP and
the TPI survey (Figure 42).
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Figure 42 | Average PPP and TPI Legal and Practice Scores (score 1-100, N=40)
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The average results for the 40 economies show preparation as the weakest thematic area on the
regulatory score for both PPPs and TPIs. However, the difference with other thematic areas is much
more acute for PPPs than for TPIs. Contract management appears to be better regulated in the areas
measured for TPIs (77 points) than for PPPs (73 points). Regulatory scores in procurement are similar,
likely as a consequence of established practices for selection processes being fairly similar for both
PPPs and TPIs (although some interesting differences emerge at the economy level). The pilot practice
scores are slightly better in all thematic areas of TPI. While the differences are not extreme, they may
point to the fact that TPI transactions are undertaken more frequently than PPPs. Interestingly, the
practice scores are lower than the legal scores in all areas except for preparation of PPPs. This indicates
that overall regulations precede the implementation of good practices.

Finally, while this report assesses the quality of the regulatory framework for large infrastructure
projects, the ultimate aim is to ascertain the impacts of that framework on infrastructure investments
and efficiency gains. Measuring such impacts is challenging because of the lack of data on outcome
indicators. This impact evaluation falls out of the scope of this initiative but remains an important area
for future research that this initiative hopes to support.
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Economy Data Tables

This section presents the individual Economy Data Tables, which include the legal scores for each of
the thematic areas measured by the initiative. For the 140 economies included in the PPP survey it
presents the legal scores for preparation of PPPs, procurement of PPPs, PPP contract management, and
unsolicited proposals. For the 40 pilot economies included in the TPI survey it presents the legal scores
for planning/preparation of TPIs, procurement of TPIs, TPl contract management, and infrastructure
asset management.

Scores range from 0 to 100. Higher scores signify that an economy’s regulatory framework is in greater
compliance with internationally recognized good practices in that area. Lower scores indicate that
there is considerable room for improvement because of less adherence to international good practices
measured by Benchmarking Infrastructure Development 2020. All benchmarks in the assessment are
given an identical weight by the scoring methodology. Not all the data collected in the preparation of
Benchmarking Infrastructure Development 2020 are scored. Only regulations that are internationally
recognized as good practices receive scores. Therefore, those regulations for which no international
consensus exists are not scored; this information is collected only for the purpose of providing context.
A detailed description of the scoring methodology is available on the project's website (http://bpp.
worldbank.org/methodology).

All the data points employed in the scores for each thematic area, along with all the non-scored data
points, are publicly available on the newly revamped and interactive project website (http://bpp.
worldbank.org/economydata). Among other features, a summary for each economy is available to
download, identifying all the followed good practices and areas for improvement. The website also
provides the full dataset for each economy, including all the answers to the questions and sub-questions
to the survey instrument. In addition to providing greater context, the data on the website provide, when
applicable, the detailed regulatory basis for each assessed item and the possibility of also downloading
all the information. This can deepen understanding of each economy’s regulatory framework related to
PPP and TPI.

The scope and methodology of Benchmarking Infrastructure Development 2020 is still evolving
as evidenced by the relevant thematic expansion that the addition of the TPI pilot represents. The
scoring methodology for Benchmarking Infrastructure Development 2020 builds on the methodology
used for the Procuring Infrastructure PPPs 2018 report. However, there are significant differences in
the scoring methodologies. Most prominently, the 2020 edition completely separates regulatory based
de jure questions from practice de facto questions. The aggregated results of the pilot practice de
facto questions have been presented for each of the thematic areas on the corresponding sections of
this report, but individual practice scores by economy will not be presented given the nascent nature
of this approach. The scores contained in the following pages and on the website are legal (de jure)
scores, reflecting exclusively the regulatory alignment to internationally recognized good practices.
Additionally, new questions have been added and several more reformulated. Therefore, the PPP legal
scores presented in the following Economy Data Tables and on the website are not comparable with the
PPP scores contained in Procuring Infrastructure PPPs 2018. A more detailed description of the changes
introduced to the PPP scoring methodology is available on the project’s website (http://bpp.worldbank.
org/methodology). The detailed PPP scoring methodology also available on the website identifies the
new and reformulated questions.

Economy Data Tables
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O

Preparation

o)

Preparation

22}

Preparation

32)

PPP Legal Scores

Procurement

51

Procurement

o8

Procurement
]

5

Procurement

82

Procurement

o1

Procurement

74

Contract Management

/6

Contract Management

92

Contract Management

y

8

Contract Management

38

Contract Management

52

Contract Management

40

Usp

Not regulated and do
not happen in practice

/5

UspP

Not regulated and do
not happen in practice

Usp

Not regulated and do
not happen in practice

Usp

83

UspP

Not regulated and do
not happen in practice



France

OECD-High Income
High income

Gabon

SSA
Upper middle income

Georgia

ECA
Upper middle income

Germany

OECD-High Income
High income

Ghana

SSA
Lower middle income

Greece

OECD-High Income
High income

Preparation

o0

Preparation

\
13

Preparation

65

Preparation

59

Preparation

48

Preparation

o

PPP Legal Scores

Procurement Contract Management Usp

87

Not regulated and do
not happen in practice

©

Procurement Contract Management uspP

36 50

)

Procurement Contract Management UspP

4 83

©

Procurement Contract Management Usp

’/

Not regulated and do
not happen in practice

©

Procurement Contract Management Usp

o1 o/

o/

Procurement Contract Management uspP

9J| 74 Not regulated and do
not happen in practice

©
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Guatemala

LAC
Upper middle income

Guinea

SSA
Low income

Haiti
LAC
Low income

Honduras

LAC
Lower middle income

Hungary

OECD-High Income
High income

India

SAR
Lower middle income

126 Economy Data Tables

Preparation

4,

Preparation

25)

Preparation

ny
10

Preparation

L,

Preparation

\
16

Preparation

o0

PPP Legal Scores

Procurement Contract Management Usp

S

7 Not regulated and do
not happen in practice

&
C

Procurement Contract Management uspP

</
&
2

Procurement Contract Management UspP

64

&
&,

Procurement Contract Management Usp

45 1 58

T
©

Procurement Contract Management Usp

91

68 Not regulated and do
not happen in practice

©
©

Procurement Contract Management uspP

o/

8 5 Explicitly prohibited

©
@



Indonesia

EAP
Lower middle income

Iran, Islamic Rep.

MENA
Upper middle income

Iraq

MENA
Upper middle income

Ireland

OECD-High Income
High income

Israel

OECD-High Income
High income

Italy

OECD-High Income
High income

Preparation

51

Preparation

25)

Preparation
[

6

Preparation

o/

Preparation

46

Preparation

/6

PPP Legal Scores

Procurement

65

&
&

Procurement

49

O/

Procurement

o/

Procurement

/0

©
©

Procurement

06

&

Procurement

8/

©

Contract Management

Contract Management

o/

Contract Management

&

Contract Management

/8

Contract Management

38

Contract Management

90

Not regulated and do
not happen in practice

UspP

Usp

Not regulated and do
not happen in practice

Usp

Not regulated and do
not happen in practice

83
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Jamaica

LAC
Upper middle income

Japan
OECD-High Income
High income

Jordan

MENA
Upper middle income

Kazakhstan

ECA
Upper middle income

Kenya

SSA
Lower middle income

Korea, Rep.

OECD-High Income
High income

128 Economy Data Tables

Preparation

54

Preparation

45

Preparation

19)

Preparation

49

Preparation

50

Preparation

o1

PPP Legal Scores

Procurement
©,
Procurement
59 >
Procurement
)
Procurement
63 >
Procurement
55 >

Procurement

D

Contract Management

&

Contract Management

©

Contract Management

06

&

Contract Management

62

©

Contract Management

©

Contract Management

/0

©

50

UspP

58

/5

Usp

50

/5



Kosovo

ECA
Upper middle income

Kuwait

MENA
High income

Kyrgyz Republic
ECA
Lower middle income

Lao PDR

EAP
Lower middle income

Latvia

OECD-High Income
High income

Lebanon

MENA
Upper middle income

Preparation

54

Preparation

o/

Preparation

L/

Preparation

\
18

Preparation

54

Preparation

25)

PPP Legal Scores

Procurement

/2

Procurement

5/

Procurement

4

Procurement

43

Procurement

85

Procurement

58

Contract Management

o4

Contract Management

/6

Contract Management

58

Contract Management

39

Contract Management

/6

Contract Management

59

Usp

Not regulated and do
not happen in practice

UspP

83

UspP

50

Usp

Not regulated and do
not happen in practice

Usp

Not regulated and do
not happen in practice

Explicitly prohibited
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Lithuania

OECD-High Income
High income

Madagascar

SSA
Low income

Malawi

SSA
Low income

Malaysia

EAP
Upper middle income

Mali
SSA
Low income

Mauritius

SSA
Upper middle income

130 Economy Data Tables

Preparation

’/

Preparation

50

Preparation

69

Preparation

22)

Preparation

45

Preparation

45

PPP Legal Scores

Procurement

©

Procurement

o

Procurement

&

Procurement

2

“J

Procurement

06

Procurement

52

Contract Management

/9

Contract Management

84

Contract Management

06

Contract Management

+1)

Contract Management

/5

Contract Management

03

83

UspP

o/

Usp

o/

/5



Mexico

LAC
Upper middle income

Moldova

ECA
Lower middle income

Mongolia

EAP
Lower middle income

Montenegro

ECA
Upper middle income

Morocco

MENA
Lower middle income

Mozambique

SSA
Low income

Preparation

/1

Preparation

51

Preparation

47

Preparation

10)

Preparation

48

Preparation

39

PPP Legal Scores

Procurement

/6

©
G

Procurement

oc

&
&

Procurement

&
&

Procurement

&

Procurement

&
©

Procurement

&
&
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Contract Management

86

Contract Management

S

Contract Management

06

Contract Management

O

Contract Management

06

Contract Management

o2

UspP

58

50

Usp

o/

32)
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Myanmar

EAP
Lower middle income

Nepal

SAR
Low income

Netherlands

OECD-High Income
High income

New Zealand

OECD-High Income
High income

Nicaragua

LAC
Lower middle income

Niger
SSA
Low income

132 Economy Data Tables

Preparation

LS

11

Preparation

33)

Preparation

)

Preparation

©

Preparation

A

</

Preparation

I

PPP Legal Scores

Procurement

)

Procurement

47

Procurement

’/

Procurement

/5

Procurement

65

Procurement

43

Contract Management

A

O/

Contract Management

)

Contract Management

©

Contract Management

©

Contract Management

/5

©

Contract Management

68

G

42

UspP

58

o/

Usp

92

42



PPP Legal Scores

Preparation Procurement Contract Management Usp

Nigeria
o 30\ /2 © 6/

Lower middle income

&

Preparation Procurement Contract Management uspP

North Macedonia

ECA Not lated and d
5)| 77 6 6 noi hfg;ei fﬂ pQrECtICOe

Upper middle income

&

Preparation Procurement Contract Management UspP

Pakistan

- 55 4 4 42

Lower middle income

©

Preparation Procurement Contract Management UspP
Panama \
LAC
High income 29 61 66 > O

Preparation Procurement Contract Management Usp

S DD D) D

Preparation Procurement Contract Management uspP

Paraguay

. /3 /2 87 /5

Upper middle income
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Peru

LAC
Upper middle income

Philippines
EAP
Lower middle income

Poland

OECD-High Income
High income

Portugal

OECD-High Income
High income

Qatar

MENA
High income

Romania

ECA
Upper middle income

134 Economy Data Tables

Preparation

/8

Preparation

/9

Preparation

o/

Preparation

52

Preparation

ny
10

Preparation

/6

PPP Legal Scores

Procurement Contract Management Usp

48 86

©

Procurement Contract Management uspP

58 94 /5

O,

Procurement Contract Management UspP

8 O 6 8 Not regulated and do
not happen in practice

G

Procurement Contract Management Usp

84 78 Not regulated and do
not happen in practice

©

Procurement Contract Management Usp
5 6 37 Not regulated and do
not happen in practice

Procurement Contract Management usp
78 79 Not regulated and do
not happen in practice



Russian Federation

ECA
Upper middle income

Rwanda

SSA
Low income

Samoa

EAP
Upper middle income

Saudi Arabia

MENA
High income

Senegal

SSA
Lower middle income

Serbia

ECA
Upper middle income

Preparation
Preparation

@

Preparation

2

J

©

Preparation

4

Preparation

)

Preparation

48

PPP Legal Scores

Procurement

/1

©

Procurement

50

O/

Procurement

69

Procurement

5

©

Procurement

&

Procurement

©
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Contract Management

89

Contract Management

55

Contract Management

52

Contract Management

41

Contract Management

/0

Contract Management

68

42

UspP

/5

83

Usp

58

o/
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Sierra Leone

SSA
Low income

Singapore
OECD-High Income
High income

Slovak Republic

OECD-High Income
High income

Slovenia

OECD-High Income
High income

Solomon Islands

EAP
Lower middle income

Somalia

SSA
Low income

136 Economy Data Tables

Preparation

26)

Preparation

29}

Preparation

82

Preparation

4

Preparation

26)

Preparation

42

PPP Legal Scores

Procurement Contract Management Usp

o8 o/

&
©

Procurement Contract Management uspP

64

6 8 Not regulated and do
not happen in practice

©
O

Procurement Contract Management UspP

77 Not regulated and do
not happen in practice

©
C

Procurement Contract Management Usp

/5

G
S

Procurement Contract Management Usp

7 34 Not regulated and do
not happen in practice

o

Procurement Contract Management uspP

65 O

©



South Africa

SSA
Upper middle income

Spain
OECD-High Income
High income

Sri Lanka

SAR
Upper middle income

Sudan

SSA
Lower middle income

Sweden

OECD-High Income
High income

Switzerland

OECD-High Income
High income

Preparation

/6

Preparation

4/

Preparation

22)

Preparation
\
14

Preparation

10}

Preparation

25)

PPP Legal Scores

Procurement Contract Management Usp

o° o/

&,
©

Procurement Contract Management uspP

89 S 58

G
©

Procurement Contract Management UspP

92

&,
@

Procurement Contract Management Usp

Not regulated and do
not happen in practice

&
&

Procurement Contract Management Usp

72 3 8 Not regulated and do
not happen in practice

©

Procurement Contract Management uspP

25\ Not regulated and do

not happen in practice

&
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Tajikistan

ECA
Low income

Tanzania

SSA
Low income

Thailand

EAP
Upper middle income

Timor-Leste

EAP
Lower middle income

Togo
SSA
Low income

Tonga

EAP
Upper middle income

138 Economy Data Tables

Preparation

55

Preparation

2)

Preparation

35

Preparation

20}

Preparation

\
18

Preparation

25\

PPP Legal Scores

Procurement

59

Procurement

/1

Procurement

38

Procurement

5/

Procurement

20}

Procurement

6/

Contract Management

O

Contract Management

&

Contract Management

&

Contract Management

50

O/

Contract Management

&,

Contract Management

1)

Usp

83

UspP

92

UspP

Not regulated and do
not happen in practice

32)

Usp

UspP

Not regulated and do
not happen in practice



PPP Legal Scores

.. Preparation Procurement Contract Management Usp
Trinidad and Tobago
LAC ' ‘ ‘
High income 32 29 30 O
]
Preparation Procurement Contract Management Usp

/6 83

Tunisia
MENA
Lower middle income 4)] )

Preparation Procurement Contract Management UspP

Turkey
ECA
Upper middle income 33 69

&

75 Not regulated and do
not happen in practice

©
@

Preparation Procurement Contract Management UspP
Uganda
SSA
Low income 51 54) \ 74 ) 67

Preparation Procurement Contract Management Usp

/5

Ukraine

ECA 6 8

Lower middle income

O
©

Uni.ted Arab Preparation Procurement Contract Management uspP
Emirates : :

MENA

High income 46 54 58 42
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Preparation

United Kingdom

OECD-High Income
High income 8 2

Preparation

United States

OECD-High Income
High income 6)]

Preparation

Uruguay
LAC 6 2

High income

Preparation

Uzbekistan
ECA 24\

Lower middle income

Preparation

Vanuatu

EAP 34

Lower middle income

Preparation

Vietnam

EAP 70

Lower middle income

140 Economy Data Tables

PPP Legal Scores

Procurement

’/

©,
©

Procurement

©
&

Procurement

/1

©
©

Procurement

&

Procurement

38

Procurement

/8

Contract Management

Contract Management

Contract Management

Contract Management

O

Contract Management

4

Contract Management

/0

Usp

Not regulated and do
not happen in practice

UspP

o/

Usp

/5

Usp

Not regulated and do
not happen in practice

50



Zambia

SSA
Lower middle income

Zimbabwe

SSA
Lower middle income

Preparation

D

Preparation

46

PPP Legal Scores

Procurement Contract Management

82

80

Procurement Contract Management

/6

58
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Algeria
MENA
Upper middle income

Argentina

LAC
Upper middle income

Australia

OECD-High Income
High income

Azerbaijan

ECA
Upper middle income

Brazil

LAC
Upper middle income

Burkina Faso

SSA
Low income

144 Economy Data Tables for TPI Pilot

Preparation

o1

Preparation

48

Preparation

84

Preparation

54

Preparation

L,

Preparation

S

TPI Legal Scores

Procurement

43

Procurement

o1

&
©
&

Procurement

/0

©
©
©,

Procurement

©
©
©

Procurement

©
@

Procurement

&
©

Contract Management

o/

©
&

Contract Management

o/

Contract Management

90

Contract Management

/2

Contract Management

83

Contract Management

84

Asset Management

Asset Management

o1

Asset Management

86

Asset Management

/3

Asset Management

06

Asset Management

LS
10



Chile

OECD-High Income
High income

China

EAP
Upper middle income

Colombia

LAC
Upper middle income

Egypt, Arab Rep.

MENA
Lower middle income

El Salvador

LAC
Lower middle income

Ethiopia
SSA
Low income

Preparation

/5

Preparation

o1

Preparation

86

Preparation

47

Preparation

45

Preparation

33)

TPI Legal Scores

Procurement

/0

©
©

Procurement

/3

©
@

Procurement

©
©

Procurement

62

&
G

Procurement

©
©

Procurement

S,

Contract Management

85

Contract Management

Contract Management

Contract Management

86

Contract Management

80

Contract Management

Ly

Asset Management

85

Asset Management

51

Asset Management

o1

Asset Management

\
15

Asset Management

\
15

Asset Management

\
18
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Georgia

ECA
Upper middle income

Ghana

SSA
Lower middle income

Honduras

LAC
Lower middle income

India

SAR
Lower middle income

Indonesia

EAP
Lower middle income

Italy

OECD-High Income
High income

146 Economy Data Tables for TPI Pilot

Preparation

65

Preparation

59

Preparation

63

Preparation

4

Preparation

o/

Preparation

85

TPI Legal Scores

Procurement

o8

G

Procurement

©
©

Procurement

©
©

Procurement

/6

©
©

Procurement

62

&
©

Procurement

/6

©
©,

Contract Management

o/

Contract Management

93

Contract Management

88

Contract Management

8/

Contract Management

/8

Contract Management

95

Asset Management

o1

Asset Management

47

Asset Management

22)

Asset Management

42

Asset Management

06

Asset Management

06



Kenya

SSA
Lower middle income

Korea, Rep.

OECD-High Income
High income

Kyrgyz Republic
ECA
Lower middle income

Madagascar

SSA
Low income

Mexico

LAC
Upper middle income

Morocco

MENA
Lower middle income

Preparation

54

Preparation

/2

Preparation

69

Preparation

o4

Preparation

62

Preparation

49

TPI Legal Scores

Procurement

/2

Procurement

56

Procurement

/6

Procurement

59

Procurement

74

Procurement

/1

Contract Management

v

©

Contract Management

871

©

Contract Management

06

&

Contract Management

/2

©

Contract Management

8/

©

Contract Management

83

©

Asset Management

80

Asset Management

54

Asset Management

06

Asset Management

\
13

Asset Management

o1

Asset Management

51
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Preparation

Mozambique
i\

Low income

Preparation

Myanmar
EAP 28\

Lower middle income

Preparation

Nigeria

SSA 4 9

Lower middle income

Preparation

Peru

LAC 8 z|

Upper middle income

Preparation

Philippines

EAP 6 9

Lower middle income

Preparation

Romania

ECA 74

Upper middle income

148 Economy Data Tables for TPI Pilot

TPI Legal Scores

Procurement

48

Procurement

36

Procurement

/5

Procurement

/3

Procurement

/0

Procurement

/8

Contract Management

)

Contract Management

40

Contract Management

85

Contract Management

92

©

Contract Management

88

©

Contract Management

88

©

Asset Management

\
18

Asset Management

Asset Management

L/

8

Asset Management

42

Asset Management

/0

Asset Management

39



Russian Federation

ECA
Upper middle income

Saudi Arabia

MENA
High income

South Africa

SSA
Upper middle income

Spain
OECD-High Income
High income

Tanzania

SSA
Low income

Turkey

ECA
Upper middle income

Preparation

59

Preparation

51

Preparation

S

Preparation

/3

Preparation

o1

Preparation

52

TPI Legal Scores

Procurement

.

©
&

Procurement

06

©
©

Procurement

03

&
G
©

Procurement

85

©
©,
©

Procurement

@J
&
©

Procurement

/1

©
S,

Contract Management

Contract Management

Contract Management

Contract Management

86

Contract Management

1

Contract Management

Asset Management

95

Asset Management

34

Asset Management

/0

Asset Management

90

Asset Management

85

Asset Management

<
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Uganda

SSA
Low income

Ukraine

ECA
Lower middle income

United Kingdom

OECD-High Income
High income

Vietnam

EAP
Lower middle income

150 Economy Data Tables for TPI Pilot

Preparation

55

Preparation

/3

Preparation

83

Preparation

06

TPI Legal Scores

Procurement

06

Procurement

85

Procurement

/0

Procurement

/2

Contract Management

/5

©

Contract Management

871

©

Contract Management

69

©

Contract Management

94

O

Asset Management

n
10

Asset Management

92

Asset Management

85

Asset Management

52
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22

23

24
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26
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Endnotes

Trebilcock and Rosenstock, 2015. “Infrastructure Public-Private Partnerships in the Developing World: Lessons from
Recent Experience,” The Journal of Development Studies, Vol. 51, No. 4, p. 335, http://dx.doi.org/101080/00220388.2014
.959935335.

These are of course definitions created for the purposes of this study; the reality of contractual arrangements implies a
continuum that goes from simple works contracts to full privatization, passing through PPPs somewhere in the middle.

A special purpose vehicle (SPV), also a special purpose company (SPC) or a special purpose entity (SPE), is a company
specifically formed to undertake a specific PPP project.

The scope of the assessment is limited to infrastructure projects developed by procuring authorities at the national
or federal level. However, in the cases of Australia, Bosnia and Herzegovina, the United Arab Emirates, and the United
States, the focus is on subnational units (the State of New South Wales, the Sarajevo Canton within Bosnia and
Herzegovina, the Emirate of Dubai, and the Commonwealth of Virginia, respectively).

International financial institutions (i.e, World Bank) support often requires application of specific procurement
regulations that applies instead of the national regulations.

A privately-owned company may constitute a consortium of private firms.

See the Glossary for a complete definition and the World Bank website: http://ppp.worldbank.org/public-private-
partnership/overview/what-are-public-private-partnerships.

See the Glossary for a complete definition.

These include: (1) Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public
procurement and repealing Directive 2004/18/EC Text with EEA relevance. Available at: https:/ /eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A32014L0024 and (2) Directive 2014/23/EU of the European Parliament and of the Council
of 26 February 2014 on the award of concession contracts Text with EEA relevance. Available at: https:/ /eur-lex.europa.
eu/legal-content/en/TXT/?uri=CELEX:32014L0023;

This assessment could be undertaken either through a cost-benefit analysis (CBA), a cost-effectiveness analysis, or
multicriteria analysis, as appropriate, or other relevant methodologies.

l.e., value for money analysis, public sector comparator.

Although interlinked, financial viability and market sounding refer to different aspects of the commercial viability of a
project. The financial viability or bankability assessment compares the cost to operate, maintain, and replace assets
with the benefit of the project using market prices, while market sounding evaluates the appetite for the project in the
market, looking for evidence of investors’ and private operators’ interest in the project.

Law No. 13 of 8 May 1998 enacted the Environmental Impact Assessment Regulations.

Chapter IlI, B, 6 (b) of the National Development Planning Agency (BAPPENAS) Regulation No. 4 of 2015 concerning
Procedure for Cooperation between Government and Business Entities in Procurement of Infrastructure (Bappenas
Regulation No. 4).

Law No. 98/2016 on public procurement.

Article 56 of the PPP Law provides: “For Public-Private Partnership Contracts whose remuneration is ensured by the
contracting authority, the commitment authorizations shall cover, from the year in which the contracts are concluded,
the totality of the legal commitment up to the amount of the expenditure incurred by the co-contractor during the
financial year. For partnership contracts where the remuneration of the contracting party is paid directly by the users,
the State’s conditional commitments are recorded in the guarantee and endorsement accounts.”

The Estimation of Contingent Liabilities from PPP User Manual for Online Toolkit (https://www.pppinindia.gov.in/
clms/CLMSUserManual.pdf) and Handbook on the Estimation of Contingent Liabilities from PPP 2017 (https://www.
pppinindia.gov.in/clms/CLFramework.pdf) issued by the Department of Economic Affairs in the Ministry of Finance.

From December 21, 2018.
The methodology for this pilot has important caveats. See details at www.bpp.worldbank.org/methodology.

International Bank for Reconstruction and Development / The World Bank, 2017, Public-Private Partnerships Guide,
version 3, Module 3: PPP Cycle, Section 3.51 “Deciding the Procurement Strategy,” p. 162. Available at: https://library.
pppknowledgelab.org/documents/4699.

Ibid.
Georgi Batoev and Christian Schlosser, 2013, Student Paper “The advantages and disadvantages of the various
procurement procedures,” p. 11. Available at: https://www.maastrichtuniversity.nl/sites/default/files/2013/batoev.pdf.

Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014, “On Public Procurement and
Repealing Directive 2004/18/EC”" (English version), 2014, Preamble, Section (42), L 94/71, p. 7. Available at: https:/ /eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0024.

Ibid, article 30, p. 39.

International Bank for Reconstruction and Development / The World Bank, 2017, Public-Private Partnerships Guide,
version 3, Module 3: PPP Cycle, Box 311 “Competitive Procurement or Direct Negotiation,” p. 161. Available at: https://
library.pppknowledgelab.org/documents/4699.

Support for Improvement in Governance and Management (SIGMA), Public Procurement Brief 25 “Establishing
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for-integrity-in-public-procurement.pdf. Such a system is also mandatory under the United Nations Convention against
Corruption.

28  The methodology for this pilot has important caveats. See details at www.bpp.worldbank.org/methodology.

29  Lender step-in rights refer to a power under the PPP contract or in the applicable legislation for the lender to take
control of the project in certain situations. Step-in rights are appropriate for limited recourse financing, where the
lender is limited in its recovery of the project assets.

30  World Bank PPP Reference Guide 3.0, 3.6.3, Dealing with Change, p. 184.

31 Guasch 2004.

32 It must be noted that there are a select number of economies that require multiple institutional approvals to amend
PPP contracts. In addition to the PPP Committee approval in Bosnia and Herzegovina, the Ministry of Finance approves
contract modifications. In Cote d'lvoire, the PPP Committee approves amendments in addition to the Ministry of
Finance. And whereas Jamaica also requires Cabinet approval to contract modifications alongside Ministry of Finance
approvals, the Attorney General in Tanzania would need to review the PPP contract in addition to the PPP Steering
Committee.

33 Presidential Decree No. 314 dated September 5, 2018 regarding the PPP Law 2018.

34 Article 13(6) of the PPP Law.

35  UNCITRAL 2019, 223, paragraph 1.

36 Article 11 “llI” of PPP Law and 23A of the Concessions Law of Brazil.

37 Alternative Dispute Resolution Guidelines (2011), P. 15. World Bank Group Publication.

38  Article 110 of Decree 1350/14.

39  The methodology for this pilot has important caveats. See details at www.bpp.worldbank.org/methodology.

40  Private Participation in Infrastructure Database (https://ppiworldbank.org/).

41 World Bank 2017b.

42 World Bank 2017b.

43 The PPP Law in Lebanon explicitly states in article 4 that PPP projects are proposed by the President of the Council or
the Relevant Minister, while PPP Projects at a municipal level are proposed by the president of the municipal council or
the president of the federation of municipalities. As such, a proposal by a private sector company, on its own initiative,
is of no consequence. A private sector company may present proposals to the Relevant Minister, who might then
submit it officially to the HCP Secretariat General.

44 Article 15 of the new PPP Law in Uzbekistan: According to article 15 of the PPP Law, “a PPP project may be initiated by
..an individual entrepreneur or legal entity (hereinafter referred to as the private initiator).” Furthermore, article 17 of
the PPP Law describes procedures applied to a situation when a proposal is initiated by a private entity.

45 World Bank 2017b.

46 Hodges and Dellacha 2007.

47 Article 17 of the Uzbekistan PPP Law.

48  World Bank 2017b.

49  The methodology for this pilot has important caveats. See details at www.bpp.worldbank.org/methodology.

50  See La Chimia 2013, Ch. 1.

51 Most notably at the international level, major efforts to open up a national public procurement market to international
competition have been made between WTO members through the WTO Government Procurement Agreement (GPA),
a plurilateral agreement signed within the auspices of the WTO, binding on WTO/GPA member parties only. There are
many examples at the regional level as well, such as the EU Public Procurement Directives. An important role in terms
of setting international standards for procurement reforms and regulation has also been played by UNCITRAL, with the
UNCITRAL Model Law on procurement used as a model in over 30 economies to reform their procurement systems, and
by the OECD with the adoption, in 2015, of the OECD Recommendation on Procurement.

52 A plurilateral agreement agreed within the auspices of the WTO and applicable to signatory parties to the GPA
only.

53 Inthe EU, procurement of TPl is part of general legislation applicable to procurement for goods, works and services,
and such legislation complies with the principles and rules of the EU Treaty and of the EU Procurement Directives
(namely Directives 2014/23/EU, 2014/24/EU and 2014/25/EC).

54  See Arrowsmith, Linarelli, and Wallace Jr. 2000a.

55  These regulations do not apply to procurement by a local government. Local government procurement is governed by
the Municipal Supply Chain Management Regulations, made under a different statute, the Local Government: Municipal
Finance Management Act.

56  Other rules in primary legislation (such as the Freedom of Information Act, and the Human Rights Act) and other non-
enforceable instruments, such as guidelines and standards, are also relevant for procurement. For all of these, see the
extensive account by Arrowsmith 2014 (especially chapter 2).

57  Inthe questionnaire, different terminologies were presented to avoid misinterpretations.

58  World Economic Forum 2012, Foreword, p. iii.

59  Luis Blanco, Dua, Duvall, Hurst, Law, and Safran 2017, p. 2.

60 Ibid, p. 4.

61 Public and Private Infrastructure Investment Management Center (PIMAC) 2008, pp. 68-79.

62  The methodology for this pilot has important caveats. See details at www.bpp.worldbank.org/methodology.

63 Arrowsmith, Linarelli, and Wallace Jr. 2000a.
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Kelman 2018, pp. 101-108.

The UK Cabinet Office 2011, “Government Construction Strategy,” section 1.5, p. 5. Available at: https://assets.publishing.
service.gov.uk/government/uploads/system/uploads/attachment_data/file/61152/Government-Construction-
Strategy_0.pdf.

Alot of effort was made by governments and international organizations such as the World Bank and the Organisation for
Economic Co-operation and Development (OECD) to improve public procurement by paying attention to strengthening
the regulation of the procurement process itself, as well as to implementing good practices. Even more, an emphasis
was placed on enhancing the capacity of procurement officials. Such programs are often financed by the banks. For an
in-depth study of this issue, see La Chimia 2013.

Hafner, Robin and Hoorens 2014. The study is based on the 1988 Cecchini Report. The updated study is available at:
https:/ /www.europarl.europa.eu/EPRS/EPRS_STUDY_536353_CoNE_Single_Market_l.pdf.

Staples and Dalrymple have argued that “rather than purchasing infrastructure at the lowest price, a public sector
client might decide to spend slightly more to create proportionately more public value achieving better whole-of-
government outcomes. This might involve pursuing regional development or local supplier policies by selecting
building contractors who are more capable of engaging local small- and medium-sized enterprises as subcontractors
or suppliers, and or training apprentices or providing employment for at risk, long-term unemployed youth.” Staples
and Dalrymple 2011, pp. 512-523, 513. However, the authors also specify that “a lowest cost approach to procurement will
still create public value, as the facility will enable a government department to provide goods and services. However,
at the top of the continuum, the public value approach recognises that the procurement process has the potential to
create additional public value, as well as just creating a physical facility.”

See Arrowsmith, Mayer, and Tribus 2000b, pp. 4-5. See also more generally on social and industrial policies, Arrowsmith
1995, p. 5.

In relation to the benefits of opening up procurement to international competition, see Anderson, Kovacic, and Muller
20176.

The methodology for this pilot has important caveats. See details at www.bpp.worldbank.org/methodology.
Kelman 2018, p. 101.

Ibid.

Kelman 2018, pp. 101-108.

Hayman 2019, pp. 319-332

See Arrowsmith 2014d, Volume 1.

This is for instance the case under EU rules.

Hayman 2019 above and Open Contracting Partnership 2019.

See Hayman above.

Watson, Lonsdale, Peng and Sanderson 2012.

For example, in the case of Commission vs. Italy, the Court of Justice of the European Union stated that “Italy should
have ensured that its public authorities complied, in their commercial transactions with private undertakings, with
periods for payment not exceeding 30 or 60 days.” Judgment of the Court of Justice in Case C-122/18 Commission v Italy.

Thus, in a judgment delivered on 28 January 2020 by the Court of Justice of the European Union, Italy was found in
breach of the EU rules on combating late payments, for failure to comply with Directive 2011/7. The case was brought
by the Commission after “having received a series of complaints from Italian economic operators and associations of
economic operators which denounced the excessively long periods in which Italian public authorities systematically
pay their invoices pertaining to commercial transactions with private operators, brought an action against Italy before
the Court for failure to fulfil its obligations.” Judgment of the Court of Justice in Case C-122/18 Commission v Italy.
Directive on Combating Late Payments. C-122/18 delivered on 28 January 2020.

The methodology for this pilot has important caveats. See details at www.bpp.worldbank.org/methodology.
OECD 2011.

Baron 2016.

Forward in Duffield and Maghsoudi 2013.

European Commission 2018.

Baron 2016.

Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public procurement and
repealing Directive 2004/18/EC Text with EEA relevance, preamble, numeral (47). https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A32014L0024.

See Kelman 1990, who since the 1990s has been arguing that rigid procurement practices are an obstacle to innovation.

Kelman 2018, pp. 101-108; the author has long pointed out the problems caused by the “philosophy of reining in
discretion” and the loss in terms of innovation and outcomes. See Kelman 1990, p. 88.

The Republic of Korea Enforcement Decree of the Action Contracts to Which the State is a Party, Art. 79(1)(3) and 79(1)
(4). http:/ Jelaw.klri.re.kr/eng_mobile/viewer.do?hseq=25473&type=new&key=.

The Ghana Standard Tender Documents for Major Works Framework Agreements for National Competitive Tender (NCT)
/ International Competitive Tender (ICT) issued by the Public Procurement Authority, section 13.2. https:/ /capturetribe.
com/theppa/wp-content/uploads/2019/02/Standard-Tender-Document-for-Major-Works.pdf.

Hayman 2019, pp. 319-332.
Ibid.
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